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To provide for reconciliation pursuant to section 4 of the concurrent resolution on the
budget for the fiscal year 1988.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Omnibus Budget Reconciliation Act
of 1987".

SEC. 2. TABLE OF CONTENTS.

Title I—Agriculture and related programs.

Title II—National Economic Commission.

Title IIl—Education p

Title IV—Medicare, mg‘caiﬂ. and other health-related programs.
Title V—Energy and environmental programs.

Title VI—Civil service and postal service programs.

Title VII—Veterans' programs.

Title VIII—Budget policy and fiscal procedures.

Title IX—Income security and related programs.

Title X—Revenues.

TITLE I—AGRICULTURE AND RELATED
PROGRAMS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.

(a) Snort TiTLE.—This title may be cited as the “Agricultural
Reconciliation Act of 1987".
(b) TaBrLE oF CoNTENTS.—The table of contents is as follows:

TABLE OF CONTENTS
Sec. 1001. Short title; table of contents.

Subtitle A—Adjustments to Agricultural Commodity Programs
1101. Target price reductions,
Loan rates

1103. Feed grain diversion p i

1104. Price support reduction For nontarget price commodities.
1105. Loan rate differentials.

1106. Storage cost adjustment.

. Acreage limitation program for oats.

1108. Producer reserve program.

1109. Yield adjustments.

1110. Advance payments.

1111, Advam:etr:margamcy compensation payments for wheat.
1112. Tobacco provisions.

1113. Haying and grazing.

FEETETRARERRY

ENROLLMENT ERRATA

Pursuant to the provisions of section 8004 of this Act (appearing on 101 Stat.
1330-282), changes made are indicated by footnote.

*Note: For information on the printing of this law and a related Presidential d see the editorial note
at the end.
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Subtitle B—Optional Acreage Diversion

1201. Wheat optional acreage diversion program.
1202. Feed grains optional acreage diversion program.
1203. Regulations.

Subtitle C—Farm Program Payments

1301. Prevention of the creation of entities to qualify as separate persons.

1302. Payments limited to active farmers.

1303. Definition of person: eligible individuals and entities; restrictions applic-
able to cash-rent tenants.

1304. More effective and uniform application of payment limitations.

1305. Regulations; transition rules; equitable adjustments.

1306. Foreign persons made ineligible for program benefits.

1307. Honey loan limitation.

Subtitle D—Prepayment of Rural Electrification Loans !

Chapter 1—Prepayment of Rural Electrification Loans

1401. Prepayment of loans.
1402. Use of funds.
1403. Cushion of credit payments program.

Chapter 2—Rural Telephone Bank Borrowers

1411. Rural Telephone Bank interest rates and loan prepayments.

1412. Interest rate to be considered for purposes of assessing eligibility for
loans.

1413. Establishment of reserve for losses due to interest rate fluctuations.

1414, Publication of Rural Telephone Bank policies and regulations.

Subtitle E—Miscellaneous

1501. Marketing order penalties.

1502. Study of use of agricultural commodity futures and options markets.

1503. Authorization of appropriations for Philippine food aid initiative.

1504. Rural industrialization assistance

1505. Plant variety protection fees.

1506. Annual appropriations to reimburse the Commodity Credit Corporation
for net realized losses.

1507. Federal crop insurance.

1508. Ethanol usage.

1509. Demonstration of family independence program.

Subtitle A—Adjustments to Agricultural
Commodity Programs

£EE
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SEC. 1101. TARGET PRICE REDUCTIONS.

(a) WheaT.—Effective only for the 1988 and 1989 crops of wheat,
section 107D(cX1XG) of the cultural Act of 1949 (7 U.S.C. 1445b-
3(cX1XQ)) is amended by stri out “$4. 29  per bushel for the 1988
crop, $4.16 per bushe} for the 1989 crop” and inserting in lieu
tilagaeof "§.4.23 per bushel for the 1988 crop, $4.10 per bushel for the

crop”.

(b) FEep Grains.—Effective only for the 1988 and 1989 crops of
feed grains, section 105C(c)(1XE) of such Act (7 U.S.C. 1444e(c)1XE))
is amended by stnlun% out “$2.97 per bushel for the 1988 cro , $2.88

r bushel for the 1989 crop” and inserting in lieu thereof “$ 93 per

ushel for the 1988 crop, $2.84 per bushel for the 1989 crop”.

(c) Corron.—Effective only for the 1988 and 1989 crops of upland
cotton, section 103A(c)(1XD) of such Act (7 U.S.C. 1444-1(c)1XD)) is
amended by striking out “$0.77 per pound for the 1988 crop, $0.745

1 Copy read “loans".
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per pound for the 1989 crop” and inserting in lieu thereof “$0.759
per pound for the 1988 crop, $0.734 per pound for the 1989 crop’.

(d) ExTrA LonG StarLE Corron.—Effective only for the 1988 and
1989 crops of extra long staple cotton, section 103(h)X3)(B) of such Act
(7 U.S.C. 1444(h)3XB)) is amended—

(1) by striking out “The” and inserting in lieu thereof “Except
as provided in clause (ii), the”’; and
(2) by adding at the end thereof the following new clause:

“(ii) In the case of each of the 1988 and 1989 crops of extra long
staple cotton, the established price for each such crop shall be 118.3
p2ercent of the loan level determined for such crop under paragraph
( ) "

(e) Rice.—Effective only for the 1988 and 1989 crops of rice,
section 101A(c)1)D) of such Act (7 U.S.C. 1441-1(cX1)XD)) is amended
by striking out “$11.30 per hundredweight for the 1988 crop, $10.95
per hundredweight for the 1989 crop” and inserting in lieu thereof
“$11.15 per hundredweight for the 1988 crop, $10.80 per hundred-
weight for the 1989 crop”.

SEC. 1102. LOAN RATES.

(a) WHeAT.—Effective only for the 1988 through 1990 crops of
wheat, section 107D(a)(3)XB) of the Agricultural Act of 1949 (7 U.S.C.
1445b-3(a)(3)(B)) is amended by striking out “‘not be reduced by more
than 5 percent from the level determined for the preceding crop.”
a}xlld inserting in lieu thereof the following: “not be reduced by more
than—

“(i) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

“(ii) in the case of the 1988 crop, 3 percent from the level
determined for the preceding crop;

“(iii) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2
percent from the level determined for the preceding crop if
the Secretary, after taking into account any reduction that
is provided for under paragr refh (4XA)Xii), determines that
such additional percentage ction is necessary to main-
tain a competitive market position for wheat; and

“(iv) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.’

(b) FEED GrAINS.—Effective only for the 1988 through 1990 crops
of feed grains, section 105C(a)}2)XB) of such Act (7 U.S.C.
1444e(a)(2)B)) is amended by striking out “not be reduced by more
than 5 percent from the level determined for the preceding crop.”
:hnd inserting in lieu thereof the following: “not be reduced by more

an—

(i) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

“(ii) in the case of the 1988 crop, 3 percent from the level
determined for the preceding crop;

“(iii) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2
percent from the level determined for the preceding crop if
the Secretary, after taking into account any reduction that
is provided ?{')r under paragraph (3XA)ii), determines that
such additional percentage reduction is necessary to main-
tain a competitive market position for feed grains; and



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-3

*(iv) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.”.

(¢c) Corron.—Effective only for the 1988 through 1990 crops of
upland cotton, subparagraph (A) of section 103A(a)2) of such Act (7
U.S.C. 1444-1(a)(2XA)) is amended to read as follows:

“(A) The loan level for any crop determined under paragraph
(1)(B) may not be reduced below 50 cents per pound nor more than—

“(i) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

“(i1) in the case of the 1988 crop, 3 percent from the level
determined for the preceding crop;

“(iii) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2 percent
from the level determined for the preceding crop if the Sec-
retary determines that such additional percentage reduction is
necessary to maintain a competitive market position for upland
cotton, and

“(iv) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.’

(d) Rice.—Effective only for the 1988 through 1990 crops of rice,
paragraph (2) of section 101A(a) of such Act (7 U.S.C. 1441-1(a)2)) is
amended to read as follows:

*(2) The loan level for any crop determined under paragraph (1XB)
may not be reduced by more than—

“(A) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

“(B) in the case of the 1988 crop, 3 percent from the level
determined for the preceding crop:

“(C) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2 percent
from the level determined for the preceding crop if the Sec-
retary determines that such additional percentage reduction is
neﬁesaary to maintain a competitive market position for rice;
an

‘(D) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.”.

SEC. 1103. FEED GRAIN DIVERSION PROGRAM.

Effective only for the 1988 and 1989 crops of feed grains, section
105C(f)X5) of the Agricultural Act of 1949 (7 U.S.C. 1444e(f)5)) is
amended by adding at the end thereof the following new
subparagraph
“DXi) In the case of the 1988 and 1989 crops of corn, grain
sorghums, and barley, except as provided in clause (ii), the Secretary

make land diversion payments to producers of corn, grain
sorghums, and barley, in accordance with this paragraph, under
which the required reduction in the crop e base shall be 10
percent and the diversion payment rate shall be $1.75 per bushel for
corn. The Secretary shall establish the diversion payment rate for
grain sorghums and barley at such level as the Secretary determines
is fair and reasonable in relation to the rate established for corn.

“(ii) In the case of the 1989 crop of corn, grain sorghums, or
barley, the Secretary may waive the application of clause (i) if the
Secre determines that it is necessary to maintain an adequate
supply of corn, grain sorghums, or barley.”.
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SEC. 1104. PRICE SUPPORT REDUCTION FOR NONTARGET PRICE
COMMODITIES.

(a) ToBacco.—Effective only for the 1988 and 1989 crops of to-
bacco, section 106(f) of the Agricultural Act of 1949 (7 U.S.C. 1445(f))
is amended by adding at the end thereof the following new

aragraph:

“(8XA) Notwithstanding any other provision of this subsec-
tion, in the case of each of the 1988 and 1989 crops of any kind
of tobacco, the Secretary shall reduce the support level for such
crop by an amount equal to 1.4 percent of the level otherwise
established under this subsection. Any such reduction shall not
be taken into consideration in determining the support level for
a subsequent crop of tobacco.

“(B) In lieu of making any such reduction, the Secretary may
impose assessments on the producers and purchasers in an
amount sufficient to realize a reduction in outlays equal to the
amount that would have been achieved as a result of the
reduction uired under subparagraph (A). Such assessments
shall not apply to purchasers if it is judicially determined that
the imposition of thz(rurchasar assessment will adversely affect
the contracts entered into under section 1109 of the Consoli-
cliz.étegs)(zpmibus Budget Reconciliation Act of 1986 (7 U.S.C.

(b) PeanuTs.—Effective only for the 1988 and 1989 crops of pea-
nuts, section 108B of such Act (7 U.S.C. 1445¢c-2) is amended by
adding at the end thereof the following new paragraph:

“(6) Notwithstanding any other provision of this section, in
the case of each of tﬁe 1988 and 1989 crops of peanuts, the
Secretary shall reduce outlays under the program provided for
under this subsection by an amount equal to 1.4 percent of the
amount of ou that would otherwise be incurred in the
absence of the reduction required by this mag’raph.".

(c) Honey.—Effective only for the 1987 h 1990 crops of
honey, section 201(b)(1) of such Act (7 U.S.C. 1446(b)X1)) is amended
by adding at the end thereof the following new subparagraph:

‘D) Notwithstanding the foregoi.r¥ tﬁl;%vmons of this para-

aph, effective for each of the 198 ugh 1990 crops, the

oan and purchase level for honey that would otherwise apply
under subparagraphs (B) and (C), without regard to tilﬂ
subparagraph, be reduced for loans and purchases made
after the date of the enactment of this subparagraph by 2 cents
per pound for the 1987 crop, % cents per pound for the 1988
crop, % cent per Pou.nd for the 1989 crop, and % cent per pound
for the 1990 crop.”.

(d) Miuk.—Section 201(dX2) of such Act (7 U.S.C. 1446(d)) is
Gy 7 bparagraph (0), by striking out “sub h (A)

in su ap i} riking out “subparagrap "
and msertmg in lieu thereoszthis paragraph’’; and

(2) by adding at the end thereof the following new
subparagraph:

“(F) During calendar year 1988, the Secretary shall provide for a
reduction of 2% cents per hundredweight to be made in the price
received by producers for all milk produced in the United States and
marketed by producers for commercial use.”.

(e) Sucar.—Section 201(j) of such Act (7 U.S.C. 1446())) is amended
by adding at the end thereof the following new paragraph:
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“(T) Notwithstanding any other provision of this section, in
the case of each of the 1988 and 1989 crops of sugar beets and
sugarcane, the Secretary shall reduce outlays under the pro-
gram provided for under this subsection by an amount equal to
1.4 percent of the amount of outlays that would otherwise be
incurred in the absence of the reduction required by this
paragraph.”.

(f) WooL aND MonAIr.—Section 703(b) of the National Wool Act of
1954 (7 U.S.C. 1782) is amended—

(1) by striking out “The” and inserting in lieu thereof "(1)
Except as provided in paragraphs (2) and (3), the”;

(2) by striking out “: Pravi£ " and all that follows through
the period and inserting in lieu thereof a period; and

(3) by adding at the end thereof the following new paragraphs:

“(2) Excegt as provided in paragraph (3), for the marketing years
beginning January 1, 1982, and ending December 31, 1990, the
support price for shorn wool shall be 77.5 percent (rounded to the
near}els{tnfull cent) of the amount calculated according to para-
gra '

“83) For the marketing rs beginning January 1, 1988, and
ending December 31, 1989, the support price for shorn wool shall be
76.4 percent (rounded to the nearest full cent) of the amount cal-
culated according to paragraph (1).”.

SEC. 1105. LOAN RATE DIFFERENTIALS.

Section 403 of the icultural Act of 1949 (7 U.S.C. 1423) is
amended by adding at the end thereof the following new sentence:
“Notwithstanding the preceding provisions of this section, for each
of the 1988 through 1990 crops otP wheat and feed grains, no adjust-
ment in the loan rate applicable to a particular region, State, or
county for the purpose of reflecting transportation differentials may
increase or decrease such reg'ionu;ﬁ State, or county loan rate from
the level established for the previous year by more than the percent-
age change in the nationa? average loan rate plus or minus 2
percent.”.

SEC. 1106. STORAGE COST ADJUSTMENT. 15 USC 714b

For the fiscal years 1988 and 1989, the Secretary of Agriculture "'
shall ensure that expenditures of the Commodity Credit Corporation
for commercial storage, transportation, and handling of commod-
ities owned by the Corporation (excluding storage payments made in
accordance with section 110 of the Agricultural Act of 1949 (7 U.S.C.
1445e)) are reduced by $230,000,000 in such fiscal years from the
amount of funds otherwise projected to be expended in fiscal years
1988 and 1989 under the budget base determined under section 251
of the Balanced Budget and Emergency Deficit Control Act of 1985
(2 U.S.C. 901) for commercial storage, transportation, and handling
of such commodities. In order to achieve the savings required by this
section, the Secretary shall adjust storage, handling, or transpor-
tation expenditures paid by the Corporation or take other appro-
priate actions.

SEC. 1107. ACREAGE LIMITATION PROGRAM FOR OATS.

Effective only for the 1988 throv.gh 1990 crops of feed grains,
section 105C(f)(2) of the icultural Act of 1949 (7 U.S.C. 1444e(f)(2))
is s.n;lended by adding at the end thereof the following new subpara-
graph:
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Regulations.

“G) In the case of the 1988 through 1990 crops of oats, the
Secretary shall not establish a percentage reduction in accordance
with paragraph (1) in excess of 5 percent. In implementing this
subparagraph, the Secretary shall issue regulations that provide for
the fair and equitable treatment of producers on a farm for which
an oat and barley crop acreage base has been established. To ensure
the efficient and fair implementation of this subparagraph, the
Secretary shall announce revisions of the acreage limitation pro-
gram for the 1988 crop of feed grains that implement this subpara-
graph as soon as practicable after the date of enactment of the
Agricultural Reconciliation Act of 1987. In the case of the 1990 crop
of oats, the Secretary may waive the application of this subpara-
graph if the Secretary determines that the supply of oats will be
excessive.”.

SEC. 1108. PRODUCER RESERVE PROGRAM.

Subparagraph (A) of the fourth sentence of section 110(b) of the
Agricultural Act of 1949 (7 U.S.C. 1445e(b)) is amended—

(1) in clause (i), by striking out “17 percent of the estimated
total domestic and export usage of wheat during the then
current marketing year for wheat, as determined by the Sec-
retary”’ and inserting in lieu thereof ‘300 million bushels”; and

(2) in clause (ii), by striking out ‘“7 percent of the estimated
total domestic and export usage of feed grains during the then
current marketing year for feed grains, as determined by the
Secretary” and inserting in lieu thereof “450 million bushels”.

SEC. 1108. YIELD ADJUSTMENTS.

Effective only for the 1988 through 1990 crops of wheat, feed
grains, upland cotton, and rice, section 506(bX2) of the Agricultural
Act of 1949 (7 U.S.C. 1466(b)2)) is amended by adding at the end
thereof the following new subparagraph:

“(C) In the case of each of the 1988 through 1990 crop years for a
commodity, if the farm program payment yield for a farm is reduced
more than 10 percent below the farm program payment yield for the
1985 crop year, the Secretary shall make available to producers
established price payments for the commodity in such amount as the
Secretary determines is necessary to provide the same total return
to producers as if the farm pro%:am payment yield had not been
reduced more than 10 percent below the farm program payment
yield for the 1985 crop year. Such payments shall be made available
to %mugprs at the time final deficiency payments are made
available.”.

SEC. 1110. ADVANCE PAYMENTS.

Effective only for the 1988 through 1990 crops of wheat, feed
grains, upland cotton, and rice, section 107C(a) of the Agricultural
Act of 1949 (7 U.S.C. 1445b-2(a)) is amended—

(1) by striking out paragraph (1) and inserting in lieu thereof
the following new paragraph:

“(1) If the Secretary establishes an acreage limitation or set-aside
program for any of the 1988 through 1990 crops of wheat, feed
grains, upland cotton, or rice under this Act and determines that
deficiency payments will likely be made for such commeodity for
such crop, the Secretary shall make advance deficiency payments
available to producers for each of such crops.”; and
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(2) in paragraph (2)XF), by striking out clause (iii) and insert-
ing in lieu thereof the following new clause:
“(iiiXI) in the case of wheat and feed grains, not less than
40 percent, nor more than 50 percent, of the projected
payment rate; and
“(II) in the case of rice and upland cotton, not less than 30
percent, nor more than 50 percent, of the projected pay-
ment rate,”.

SEC. 1111. ADYANCED EMERGENCY COMPENSATION PAYMENTS FOR
WHEAT.

Effective only for the 1987 through 1990 crops of wheat, section
107D(c)X1XE) of the Agricultural Act of 1949 (7 U.S.C. 1445b-
3ll{c)(1)(E)) is amended by adding at the end thereof the following new
clauses:

“(iii) Notwithstanding any other provision of this Act, in the case
o]t; aﬁu::h of the 1987 through 1990 crops of wheat, the Secretary
s —_—

“(I) by December 1 of each of the marketing years for such
crops (or, in the case of the 1987 crop, as soon as practicable
after the date of enactment of the Agricultural Reconciliation
Act of 1987), estimate the national weighted average market
price, per bushel of wheat, received by producers during such
marketing year;

“(II) by December 15 of such marketing year (or, in the case of
the 1987 crop, as soon as practicable, but not later than 75 days,
after the date of enactment of such Act), use the estimate to
make available to producers who have elected the payment
option authorized by this clause not less than 75 percent of the
increase in established price payments estimated to be payable
with respect to such crop under this subparagraph; and

“(IIl) adjust the amount of each final established price pay-
ment for wheat to reflect any difference between the amount of
any estimated payment made under this clause and the amount
of actual payment due under this subparagraph.

“(iv) Producers shall elect the payment option authorized by
clause (iii)—

“(I) in the case of the 1987 crop of wheat, not later than 45
days after the date of the enactment of this clause; and

‘I) in the case of each of the 1988 through 1990 crops of Contracts.
wheat, at the time of entering into a contract to participate in
the program established by this section for the crop.”.

SEC. 1112. TOBACCO PROVISIONS.

(a) TRANSFER AUTHORITY.—Section 316 of the Agricultural Adjust-
ment Act of 1938 (7 U.S.C. 316(h)) is amended by adding at the end 7 USC 1314b.
thereof the following new subsection:

Se:r(};n) Notwithstant’dm;ﬁeg a?’y otl:;‘eJr ision of this hsecliéi:;: thg
tary may permi r June any crop , the an
transfer of flue-cured tobacco quota assigned to a iarm if—

“(A) the planted acreage of flue-cured tobacco on the farm to
which the quotaisassiﬁ;e:isdeterminedbytheSecretarytobe
equal to or greater 90 percent of the farm’s acreage
allotment, or the planted acreage is determined to be sufficient
to tIigumdut:ta the farm marketing quota under average conditions;
an

91-194 O - 90 - 26 : QL.3 Part 2
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“(B) the farm’s expected production of flue-cured tobacco is
less than 80 percent of the farm’s effective marketing quota as a
result of a natural disaster condition.

*(2) Any lease and transfer of quota under this paragraph may be
made to any other farm within the same State in accordance with
regulations issued by the Secretary.”.

(b) PeEriopic ADJUSTMENT OF YIELD FacTtor roR 2 FLUr-CURED
ToBacco AcreaGe-PounpaAGe Quotas.—Section 317(a) of such
Act (7T U.S.C. 1314c(a)) is amended by striking out “and at five year
ig)tzegala thereafter” each place it appears in paragraphs (2), (4), and
( 3

(c) ImProvED ToBACcO FieLp MEASUREMENT.—It is the sense of
Congress that the Secretary of Agriculture should review current
compliance procedures for acreage or poundage quotas with respect
to cigar and dark-air and fire-cured tobaccos under the Agricultural
Act of 1949 (T U.S.C. 1421 et seq.) to determine means of improving
such procedures. The Secretary shall recommend to Congress
changes in existing law that would be necessary to implement any
such improvements.

SEC. 1113. HAYING AND GRAZING.

(a) WaeaTr.—Effective only for the 1988 through 1990 crops of
wheat, section 107D of the Agricultural Act of 1949 (7 U.S.C.
1445b-3) is amended—

(1) in subsection (c)X1XK)—
(A) in clause (i)—
(i) by striking out “(i)"’; and
(ii) by redesignating subclauses (I) and (II) as clauses
(i) and (ii), respectively; an
(B) by striking out clause (ii);
(2) in subsection (f4)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the”
and inserting in lieu thereof “The”; and
(ii) by striking out “hay and grazing,”; and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph

“(C)Xi) Except as provided in clauses (ii) and (iii), haying and
grazing of acreage designated as conservation use acreage for the
purpose of meeting any requirements established under an acreage
limitation program (including a program conducted under subsec-
tion (c)(1XC)), set-aside program, or land diversion program estab-
lished under this section shall be permitted, except during any
consecutive 5-month period that is established by the State commit-
tee established under section 8(b) of the Soil Conservation and
Domestic Allotment Act (16 U.S.C. 590h(b)) for a State. Such 5-
month period shall be established during the period beginning April
1, and ending October 31, of a year.

“(ii) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(iii) Haying and grazing shall not be permitted for any crop
under clause (i) if the Secretary determines that haying and grazing
would have an adverse economic effect.”.

2 Copy read "For".
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(b) FEeEp GrAins.—Effective only for the 1988 through 1990 crops
of feed grains, section 105C of such Act (7 U.S.C. 1445b-3) is 7 USC 144de.
amended—

(1) in subsection (cX1XI)—
(A) in clause (i)—
(i) by striking out “(i)”’; and
(ii) by redesignating subclauses (I) and (II) as clauses
(i) and (ii), respectively; an
(B) by striking out clause (ii);
(2) in subsecnonnﬁ[
(A) in subparagra h (B)—
(i) by striking out “Subject to subparagraph (C), the”
b ribths ot Ay Gy
ii) by striking ou and grazing,”’; an
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph:

“(CXi) Except as provided in clauses (ii) and (iii), haying and
grazing of acreage designated as conservation use acreage for the
Furpose of meeting any requirements established under an acreage

imitation program (including a pro?ram conducted under subsec-
tion (cX1XB)), set-aside program, or land diversion program estab-
lished under this section shall be permitted, except during any
consecutive 5-month period that is established by the State commit-
tee established under section 8(b) of the Soil Conservation and
Domestic Allotment Act (16 U.S.C. 590h(b)) for a State. Such 5-
month period shall be established during the period beginning April
1, and ending October 31, of a year.

“(ii) In the case of a natura.l disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(iii) Haying and grazing shall not be permitted for any crop
under clause (1) if the Secretary det.enmnes that haying and grazing
would have an adverse economic effect.”.

(c) Corron.—Effective only for the 1988 through 1990 crops of
upland cotton, section 103A of such Act (7 U.S.C. 1444-1) is
amended—

(1) in subsection (cX1XG)—
(A) in clause (i)—
(i) by striking out “(i)”’; and
(i) by redesignating subclauses (I) and (I) as clauses
(i) and (ii), respectively; an
(B) by striking out clause (ii);
(2) in subsection (fX3)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the”
and inserting in lieu thereof “The”; and
(u) by striking out “hay and grazing,”; and
by striking out subparagraph (C) and inserting in lieu
the the foll new subparagraph:

“(CXi) Except as provided in clauses (ii) and (iii), haying and
grazing of acreage designated as conservation use acreage for the

of meeting any muuementa established under an acreage

imitation (p)(l)(C}) ;dmg a prog‘rl:ﬁld ‘flondncted under
subsection (¢ , set-aside , or version program
established under this section mﬂm o

rmitted, exce t during an
consecutive 5-month period that is mmlg:e tate com:mt{
tee established under section 8(b) of the So Comervatlon and
Domestic Allotment Act (16 U.S.C. 590h(b)) for a State. Such 5
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month period shall be established during the period beginning
April 1, and ending October 31, of a year.

“(ii) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(iii) Haying and grazing shall not be permitted for any crop
under clause (1) if the Secretary determines that haying and grazing
would have an adverse economic effect.”.

(d) Rice.—Effective only for the 1988 through 1990 crops of rice,
section 101A of such Act (7 U.S.C. 1441-1) is amended—

(1) in subsection (c}1XG)—
(A) in clause (i)—
(i) by striking out “(1)"; and
(ii) by redesignating subclauses (I) and (II) as clauses
(i) and (ii), respectively; and
(B) by striking out clause (ii);
(2) in subsection (f}3)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the”
and inserting in lieu thereof “The"; and
(ii) by striking out “hay and grazing,”; and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph:

“C)Xi) Except as provided in clauses (ii) and (iii), haying and
grazing of acreage designated as conservation use acreage for the

urpose of meeting any requirements established under an acreage
imitation program (including a program conducted under subsec-
tion (c)1XB)), set-aside program, or land diversion program estab-
lished under this section shall be permitted, except during any
consecutive 5-month period that is established by the State commit-
tee established under section 8(b) of the Soil Conservation and
Domestic Allotment Act (16 U.S.C. 590h(b)) for a State. Such 5-
month period shall be established during the period beginning
April 1, and ending October 31, of a year.

‘““(ii) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(iii) Haying and grazing shall not be permitted for any crop
under clause (1) if the Secretary determines that haying and grazing
would have an adverse economic effect.”.

Subtitle B—Optional Acreage Diversion

SEC. 1201. WHEAT OPTIONAL ACREAGE DIVERSION PROGRAM.

Effective only for the 1988 through 1990 croga of wheat,
section 107D(cX1XC) of the Agricultural Act of 1949 (7 U.S.C.
1445b-3(cX1XC)) is amended—
(1) in clause (iXID), by striking out “, subject to the compliance
of the producers with clause (ii)”’;
(2) by striking out clauses (ii) and (iii) and inserting in lieu
thereof‘ the following new clauses:

“(ii) Notwithstanding any other provision of this section, any
producer who elects to devote all or a portion of the permitted wheat
acreaﬁe of the farm to conservation uses (or other uses as provided
in subparagraph (K)) under this subparagraph shall receive defi-
ciency payments on the acreage that is considered to be planted to
wheat and eligible for payments under this subparagraph for such
crop at a per-bushel rate established by the Secretary, except that
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such rate may not be established at less than the projected defi-
ciency payment rate for the crop, as determined by the Secretary.
Such projected payment rate for the crop shall be announced by the
Secretary prior to the period during which wheat producers may
agree to icipate in the program for such crop.

“(iii) The Secretary shall implement this subparagraph in such a
manner as to minimize the adverse effect on ibusiness and other
agriculturally related economic interests within any county, State,
or region. In carrying out this subparagraph, the Secretary is au-
thorized to restrict the total amount of wheat acreage that may be
taken out of production under this subparagraph, taking into consid-
eration the total amount of wheat acreage that has or will be
removed from production under other price support, production
adjustment, or conservation program activities. No restrictions on
the amount of acreage that n:m“lr.I be taken out of production in
accordance with this subparagraph in a crop year shall be imposed
in the case of a county in which producers were eligible to receive
disaster emergency loans under section 321 of the Consolidated
Farm and Rural Development Act (7 U.S.C. 1961) as a result of a
disaster that occurred during such crop year.”; and

(3) in clause (iv)—
(A) by inserting “(or all)” after “such portion”; and
(B) {y inserting “under this subparagraph” after
“subparagraph (K))".

SEC. 1202. FEED GRAINS OPTIONAL ACREAGE DIVERSION PROGRAM.

Effective only for the 1988 through 1990 crops of feed grains,
section 105C(cX1XB) of the Agricultural Act of 1949 (7 US.C.
1444e(c)(1XB)) is amended—

(1) in clause (iXII), by strikinq out “, subject to the compliance
of the producers with clause (ii)”;

(2) by striking out clauses (ii) and (iii) and inserting in lieu
thereof the following new clauses:

*(i1)) Notwithstanding any other provision of this section, any
producer who elects to devote all or a portion of the permitted feed
grain acreage of the farm to conservation uses (or other uses as

rovided in subparagraph (I)) under this subparagraph shall receive

eficiency payments on the acreage that is considered to be planted
to feed grains and eligible for payments under this subparagraph for
such cmE at a per-bushel rate established by the Secretary, except
that such rate may not be established at less than the projected
deficiency ent rate for the crop, as determined by the Sec-
retary. Such projected payment rate for the crop shall be announced
by the Secretary prior to the period during which feed grain pro-
ducers may agree to participate in the program for such crop.

“(iii) The Secretary sﬁall implement this subparagraph in such a
manner as to minimize the adverse effect on agribusiness and other
agriculturally related economic interests within any county, State,
or region. In carrying out this sub ph, the gecretary is au-
thorized to restrict the total amount of feed grain acreage that may
be taken out of production under this subparagraph, taking into
consideration the total amount of feed grain acreage that has or will
be removed from production under other price alﬁ)port. production
adjustment, or conservation program activities. No restrictions on
the amount of acreage that may be taken out of production in
accordance with this subparagraph in a crop year shall be imposed
in the case of a county in which producers were eligible to receive
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disaster emergency loans under section 321 of the Consolidated
Farm and Rural Development Act (7 U.S.C. 1961) as a result of a
disaster that occurred during such crop year.”; and
(3) in clause (iv)—
(A) by inserting “(or all)” after “such portion”’; and
(B) by inserting “under this subparagraph” after
“subparagraph (I))".

SEC. 1203. REGULATIONS.

(a) IN GENERAL.—Not later than 30 days after the date of enact-
ment of this Act, the Secretary of Agriculture shall issue regulations
implementing the amendments made to sections 107D(cX1)XC) and
105C(c)(1XB) of the Agricultural Act of 1949 (7 U.S.C. 1445b-3(c)(1XC)
and 1444e(c)(1)B)) by sections 1201 and 1202, respectively.

(b) NoNrEDUCTION OF BASES AND YIELDS.—Such regulations shall
include provisions that ensure that the wheat or feed grain crop
acr:ge base and farm program payment yield for any farm will not
be reduced if the producers on the farm set aside from production
all, or a portion, of the producer’s permitted acr under the
acreage diversion program under section 107D(c)1)XC) or
105C(cX1XB) as amended by section 1201 or 1202, respectively.

(c) EFFect ON LANDLORD-TENANT RELATIONS.—Such regulations
shall ensure, to the maximum extent practicable, that the programs
authorized under this subtitle will not adversely affect the relation-
ships between landlords and tenants, regarding any crop acreage
base entered into such programs, in existence on the date of enact-
ment of this Act.

Subtitle C—Farm Program Payments

SEC. 1301. PREVENTION OF THE CREATION OF ENTITIES TO QUALIFY AS
SEPARATE PERSONS.

(a) IN GENERAL.—Effective beginning with the 1989 crops, the
Food Security Act of 1985 is amended—

(1) in section 1001(1) (7 U.S.C. 1308), by striking out “For
each” and inserting in lieu thereof “Subject to sections 1001A
through 1001C, for each”;

(2) in section 1001(2)—

(A) in sub; aph (A), by striking out “For each” and
inserting in lieu thereof “Subject to sections 1001A through
1001C, for each”; and

(B) in sub aph (C), by striking out “The total” and
inserting in lieu thereof “Subject to sections 1001A through
1001C, the total”’; and

(3) by inserting after section 1001 the following new section:

“SEC. 1001A. PREVENTION OF CREATION OF ENTITIES TO QUALIFY AS
SEPARATE PERSONS; PAYMENTS LIMITED TO ACTIVE
FARMERS.

“(a) PREVENTION OF CREATION OF ENTITIES TO QUALIFY AS SEPA-
RATE PErsons.—For the purposes of preventing the use of multiple
legal entities to avoid the effective application of the payment
limitations under section 1001: ) !

‘(1) IN GENERAL.—A person (as defined in section 1001(5XBXi))
that receives farm program payments (as described in para-
graphs (1) and (2) of this section as being subject to limitation)
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for a crop year under the Agricultural Act of 1949 (7 U.S.C. 1421
et seq.) may not also hold, directly or indirectly, substantial
beneficial interests in more than two entities (as defined in
section 1001(5)BXiXII)) engaged in farm operations that also
receive such payments as separate persons, for the purposes of
the application of the limitations under section 1001. A person
that does not receive such payments for a crop year may not
hold, directly or indirectly, substantial beneficial interests in
more than three entities that receive such payments as separate
persons, for the purposes of the application of the limitations
under section 1001.

“(2) MINIMAL BENEFICIAL INTERESTS.—For the pu of this
subsection, a beneficial interest in any entity that is less than 10
percent of all beneficial interests in such entity combined shall
not be considered a substantial beneficial interest, unless the
Secretary determines, on a case-by-case basis, that a smaller
percentage should apply to one or more beneficial interests to
ensure that the purpose of this subsection is achieved.

“(3) NoriFicaTioN BY ENTITIES.—To facilitate administration
of this subsection, each entity receiving such ents as a
separate person shall notify each individual or other entity that
acquires or holds a substantial beneficial interest in it of the
requirements and limitations under this subsection. Each such
entity receiving payments shall provide to the Secretary of
Agriculture, at such times and in such manner as prescribed b
the Secretary, the name and social security number of eac
individual, or the name and taxpayer identification number of
each entity, that holds or acquires a substantial beneficial
interest.

“(4) NOTIFICATION OF INTEREST.—

“(A) In GENERAL.—If a person is notified that the person
holds substantial beneficial interests in more than the
number of entities receiving payments that is permitted
under this subsection for the purposes of the application of
the limitations under section 1001, the person immediately
shall notify the Secretary, designating those entities that
should be considered as permitted entities for the person for
purposes of applying the limitations. Each remaining entity
in which the person holds a substantial beneficial interest
shall be subject to reductions in the payments to the entity
subject to limitation under section 1001 in accordance with
this subparagraph. Each such payment applicable to the
entity shall be reduced by an amount that bears the same
relation to the full payment that the person’s beneficial
interest in the entity bears to all beneficial interests in the
entity combined. Before making such reductions, the Sec-
Te shall notify all individuals or entities affected
th:;'avy and it them to adjust among themselves their
interests in the designated entity or entities.

“(B) Notice Nor proviDED.—If the person does not so
notify the Secretary, all entities in which the person holds
substantial beneficial interests shall be subject to reduc-
tions in the per person limitations under section 1001 in the
manner described in subparagraph (A). Before making such
reductions, the Secretary shall notify all individuals or
entities affected thereby and permit them to adjust among
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themselves their interests in the designated entity or
entities.”.
SEC. 1302. PAYMENTS LIMITED TO ACTIVE FARMERS.

Effective beginning with the 1989 crops, section 1001A of the Food
Security Act of 1985, as added by section 1301, is amended by adding
at the end the following:

“(b) PAYMENTS LiMITED TO ACTIVE FARMERS. —

“(1) In GeNERAL.—To be separately eligible for farm program
payments (as described in paragraphs (1) and (2) of section 1001
as being subject to limitation) under the Agricultural Act of
1949 with respect to a particular farming operation (whether in
the person’s own right or as a partner in a general partnership,
a grantor of a revocable trust, a participant in a joint venture,
or a participant in a similar entity (as determined by the
Secretary) that is the producer of the crops involved), a person
must be an individual or entity described in section 1001(5)XB)i)
and actively engaged in farming with respect to such operation,
as Provid under paragraphs (2), (3), and (4).

“(2) GENERAL CLASSES ACTIVELY ENGAGED IN FARMING.?—For
the purpt})ls?g} of paragraph (1), except as otherwise provided in

ph (3):

“(A) InprvipuaLs.—An individual shall be considered to
be actively engaged in farming with respect to a farm
operation if—

“(i) the individual makes a significant contribution
(based on the total value of the farming operation) of—

‘“(T) capital, equipment, or land; and
“(II) personal labor or active personal manage-
ment,;
to the farming operation; and

“(ii) the individual's share of the profits or losses
from the farming operation is commensurate with the
individual’s contributions to the operation; and

“(iii) the individual’s contributions are at risk.

“(B) CORPORATIONS OR OTHER ENTITIES.—A corporation or
other entity described in section 1001(5XB)iXII) shall be
considered as actively engaged in farming with respect to a
farmin‘g operation if—

(i) the entity separately makes a significant con-
tribution (bm-;edy on the total value of the farming oper-
ation) of capital, equipment, or land;

“(ii) the stockhz?ders or members collectively make a
significant contribution of personal labor or active per-
sonal management to the operation; and

“(iii) the standards provided in clauses (ii) and (iii) of
paragraph (A), as applied to the entity, are met by the
entity.

“C) Etzﬂnm MAKING SIGNIFICANT CONTRIBUTIONS.—If a
general partnership, joint venture, or similar entity (as
determined by the Secretary) separately makes a signifi-
cant contribution (based on the total value of the farming
operation involved) of capital, equipment, or land, and the
standards provided in clauses (ii) and (iii) of paragraph (A),
as applied to the entity, are met by the entity, the partners

3 Copy read “Curasses ActiveLy ENGAGED IN Farming”.
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or members making a significant contribution of personal
labor or active personal management shall be considered to
be actively engaged in farming with respect to the farming
operation involved.

‘(D) EQUIPMENT AND PERSONAL LABOR.—In making deter-
minations under this subsection regarding equipment and
personal labor, the Secretary shall take into consideration
the equipment and personal labor normally and customar-
ily provided by farm operators in the area involved to
produce program Crops.

“(3) SPECIAL CLASSES ACTIVELY ENGAGED IN FARMING.—Not-
withstanding paragraph (2), the following persons shall be
considered to be actively engaged in farming with respect to a
farm operation:

“(A) LanpowNERs.—A person that is a landowner
contributing the owned land to the farming operation if the
landowner receives rent or income for such use of the land
based on the land’s production or the operation’s operating
results, and the person meets the standard provided in
clauses (ii) and (iii) of paragraph (2XA).

“(B) FamiLy MEMBERS.—With respect to a farming oper-
ation conducted by persons, a majority of whom are individ-
uals who are family members, an adult family member who
makes a significant contribution (based on the total value of
the farming operation) of active personal management or
personal labor and, with respect to such contribution, who
meets the standards provided in clauses (ii) and (iii) of
paragraph (2)A). For the purposes of the preceding sen-
tence, the term ‘family member’ means an individual to
whom another family member in the farming operation is
related as lineal ancestor, lineal descendant, or sibling
(including the spouses of those family members who do not
make a significant contribution themselves).

“(C) SHARECROPPERS.—A sharecropper who makes a
significant contribution of personal labor to the farming
operation and, with respect to such contribution, who meets
gl)? ;)tandards provided in clauses (ii) and (iii) of paragraph

“(4) PERSONS NOT ACTIVELY ENGAGED IN FARMING.—For the
purposes of paragraph (1), except as provided in paragraph (3),
the following persons shall not be considered to be actively
engaged in farming with respect to a farm operation:

“(A) LanpLorps.—A landlord contributing land to the
farming operation if the landlord receives cash rent, or a
crop share guaranteed as to the amount of the commodity
to be paid in rent, for such use of the land.

“(B) OTHER PERSONS.—Any other person, or class of per-
sons, determined by the Secretary as failing to meet the
standards set out in paragraphs (2) and (3).

“(5) CusTOM FARMING SERVICES.—A person receiving custom
farming services will be considered separately eligible for pay-
ment limitation purposes if such person is actively engaged in
farming based on paragraphs (1) through (3). No other rules
with respect to custom farming shall apply.”.
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Regulations.

SEC. 1303. DEFINITION OF PERSON: ELIGIBLE INDIVIDUALS AND ENTI-
TIES; RESTRICTIONS APPLICABLE TO CASH-RENT TENANTS.

Effective beginniigev;nt'th the 1989 crops:

(a) IN GENERAL. ion 1001(5) of the Food Security Act of 1985
(7 U.S.C. 1308(5)) is amended—

(1) by inserting after the first sentence of subparagraph (A)
the following new sentence: “Such regulations shall incorporate
the provisions in subparagraphs (B) through (E) of this para-
%'rogglag,”paragraphs (6) and (7), and sections 1001A through

(2) by striking out the second sentence of subparagraph (A)
and inserting in lieu thereof the following new subparagraph:

“(BXi) For the purposes of the regulations issued under subpara-
graph (A), subject to clause (ii), the term ‘person’ means—

“(I) an individual, including any individual participating in a
farming operation as a partner in a general partnership, a
participant in a joint venture, a grantor of a revocable trust, or
a participant in a similar entity (as determined by the
Secretary);

“(II) a corporation, joint stock company, association, limited
partnership, charitable organization, or other similar entity (as
determinea? by the Secretary), including any such entity or
organization participating in the farming operation as a partner
in a general partnership, a participant in a joint venture, a
grantor of a revocable trust, or as a participant in a similar
entity (as determined by the Secretary); and

“(IIT) a State, political subdivision, or agency thereof.

“(iiXI) Such regulations shall provide that the term ‘person’ does
not include any cooperative association of producers that markets
commodities for producers with respect to the commodities so mar-
keted for producers.

“(I) In defining the term ‘person’ as it will apply to irrevocable
trusts and estates, the Secretary shall ensure that fair and equitable
treatment is given to trusts and estates and the beneficiaries
thereof.

“(iii) Such regulations shall provide that, with respect to any
married couple, the husband and wife shall be considered to be one
person, except that any married couple consisting of spouses who,
prior to their marriage, were separately engaged in unrelated farm-
ing operations, each spouse shall be treated as a separate person
with respect to the farming operation brought into the marriage by
such spouse so long as such operation remains as a separate farming
operation, for the purposes of the application of the limitations
under this section.”;

(3) by redesignating subparagraph (B) as subparagraph (C);
an

(4) by adding at the end thereof the following new subpara-

aphs:

"('Bll. XDY person that conducts a farming operation to produce a
crop subject to limitations under this section as a tenant that rents
the land for cash (or a crop share guaranteed as to the amount of the
commodity to be paid in rent) and that makes a significant contribu-
tion of active personal management but not of personal labor shall
be considered the same person as the landlord unless the tenant
makes a significant contribution of equipment used in the farming
operation.
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“(E) The Secretary may not approve (for purposes of the applica-
tion of the limitations under this section) any change in a farming
operation that otherwise will increase the number of persons to
which the limitations under this section are applied unless the
Secretary determines that the change is bona fide and substantive.
In the implementation of the p: ing sentence, the addition of a
family member to a farming operation under the criteria set out in
section 1001A(b)X1)XB) shall be considered a bona fide and sub-
stantive change in the farming operation.”.

(b) LANDS OWNED BY STATES, PoLITICAL SUBDIVISIONS, AND PUBLIC
ScHooLrs.—Paragraph (6) of section 1001 of the Food Security Act of
1985 (7 U.S.C. 1308(6)) is amended to read as follows:

“(6) The provisions of this section that limit payments to any
person shall not be a%plicable to land owned by a public school
diilltritlzt”or land owned by a State that is used to maintain a public
school.”.

SEC. 1304. MORE EFFECTIVE AND UNIFORM APPLICATION OF PAYMENT
LIMITATIONS.

(a) EnucaTtion PROGRAM.

(1) In GeNERAL.—The Secretary of Agriculture shall imple-
ment a payment provisions education program for appropriate
personnel of the Department of Agriculture and members and
other personnel of local, county, and State committees estab-
lished under section 8(b) of the Soil Conservation and Domestic
Allotment Act (16 U.S.C. 590h(b)), for the purpose of fostering
more effective and uniform application of the payment limita-
tions and restrictions under sections 1001 through 1001C of the
Food Security Act of 1985.

(2) TRaNING.—The education program shall provide training
to such personnel in the fair, accurate, and uniform application
to individual farming operations of the provisions of law and
regulation relating to the payment provisions of sections 1001
through 1001C of the Food Security Act of 1985. Particular
emphasis shall be given to the changes in the law made by
sections 1301, 1302, and 1303 of this Act.

(3) ImPLEMENTATION.—The education program shall be
implemented, and the training completed, not later than 3
days after the date final regulations are issued to carry out the
amendments made by this subtitle.

(4) Commonrry Crepitr CorrPorRATION.—The Secre shall
carry out the program provided under this subsection ugh
the Commodity Credit Corporation.

(b) ScuemMes or Devices.—Effective beginning with the 1989 crops,
the Food Secunt{ Act of 1985 is amended by inserting after section
1001A, as added by sections 1301 and 1302 of this Act, the following
new section:

“SEC. 1001B. SCHEMES OR DEVICES.

“If the Secretary of Agriculture determines that any person has
adopted a scheme or device to evade, or that has the purpose of
evading, section 1001, 1001A, or 1001C, such person shall be ineli-
gible to receive farm program payments (as described in paragraphs
(1) and (2) of section 1001 as being subject to limitation) applicable to
the crop year for which such scheme or device was adopted and the
succeeding crop year.”.

7 USC 1308 note.

7 USC 1308-2.
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Contracts.
7 USC 1308 note.

SEC. 1305. REGULATIONS; TRANSITION RULES; EQUITABLE ADJUST-
MENTS.

(a) REGULATIONS.—

(1) Issuance.—The Secretary of Agriculture shall issue—

(A) proposed regulations to carry out the amendments
made by this subtitle not later than April 1, 1988; and

(B) final regulations to carry out such amendments not
later than August 1, 1988.

(2) F1ELD INsTRUCTIONS.—Any field instructions relating to, or
other supplemental clarifications of, the regulations issued
under sections 1001 through 1001C of the Food Security Act of
1985 shall not be used in resolving issues involved in the
application of the payment limitations or restrictions under
such sections or regulations to individuals, other entities, or
farming operations until copies of the publication are made
available to the public.

(b) ALLowANCE FOR EQuiTABLE REORGANIZATIONS.—To allow for
the equitable reorganization of farming operations to conform to the
limitations and restrictions contained in the amendments made to
the Food Security Act of 1985 by this subtitle in cases in which the
application of such limitations and restrictions will reduce pay-
ments to the farming operation (as determined by the Secretary),
the Secretary may waive the application of the substantive change
rule under section 1001(5)E), as added by section 1308 of this Act, or
any regulation of the Secretary containing a comparable rule, to any
reorganization applied for prior to the final date when producers are
eligible to enter into contracts to participate in the commodity
g;:grams established for the 1989 crop year, to the extent the

retary determines appropriate to facilitate any such equitable
reorganizations that does not increase such payments.

(c) Goop FAITH RELIANCE ON OFFICIAL ApvICE.—Section 1001 of
the Food Security Act of 1985 (7 U.S.C. 1308) is amended by adding
at the end thereof the following new paragraph:

“(7) Regulations of the Secretary shall establish time limits for the
various steps involved with notice, hearing, decision, and the ap-
peals procedure in order to ensure expeditious handling and settle-
ment of payment limitation disputes. Notwithstanding any other
provision of law, actions taken by an individual or other entity in
good faith on action or advice of an authorized representative of the
Secretary may be accepted as meeting the requirement under this
section or section 1001A, to the extent the Secretary deems it
desirable in order to provide fair and equitable treatment.”.

(d) ConservaTION RESERVE APppPLICATION.—Notwithstanding sec-
tion 1234(f)2) of the Food Security Act of 1985 (16 U.S.C. 3834(f),
paragraphs (5) through (7) of section 1001, as amended by this
subtitle, and sections 1001A through 1001C, of the Food Security Act
of 1985 shall apply to the conservation reserve program under
subtitle D of title XII of such Act (16 U.S.C. 3831 et seq.) with respect
to rental payments to persons under contracts entered into after the
date of the enactment of this Act, except with respect to landlords
that receive cash rent, or a crop share guaranteed as to the amount
of the commodity to be paid in rent, for the use of the land.
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SEC. 1306. FOREIGN PERSONS MADE INELIGIBLE FOR PROGRAM BENE-
FITS.

Effective beginning with the 1989 crops, the Food Security Act of
1985 is amended by inserting after section 1001B, as added by
section 1304 of this Act, the following new section:

“SEC. 1001C. FOREIGN PERSONS MADE INELIGIBLE FOR PROGRAM 7 USC 1308-3.
BENEFITS.

“Notwithstanding any other provision of law:

“(a) INn GENERAL.—For each of the 1989 and 1990 crops, any person
who is not a citizen of the United States or an alien lawfully
admitted into the United States for permanent residence under the
Immigration and Nationality Act (8 U.S.C. 1101 et seq.) shall be
ineligible to receive any type of production adjustment payments,
price support program loans, payments, or benefits made available
under the Agricultural Act of 1949 (7T U.S.C. 1421 et seq.), the
Commodity Credit Corporation Charter Act (15 U.S.C. 714 et seq.), or
subtitle D of title XII of the Food Security Act of 1985 (16 U.S.C.
3831 et seq.) with respect to any commodity produced, or land set
aside from production, on a farm that is owned or operated by such
person, unless such person is an individual who is providing land,
capital, and a substantial amount of personal labor in the produc-
tion of crops on such farm.

“(b) CorroraTIiONS OR OTHER EnTITIES.—FoOr purposes of subsec-
tion (a), a corporation or other entity shall be considered a person
that is ineligible for production adjustment payments, price support
program loans, payments, or benefits if more than 10 percent of the
beneficial ownership of the entity is held by persons who are not
citizens of the United States or aliens lawfully admitted into the
United States for permanent residence under the Immigration and
Nationality Act, unless such persons provide a substantial amount
of personal labor in the production of crops on such farm. Notwith-
standing the foregoing provisions of this subsection, with respect to
an entity that is determined to be ineligible to receive such pay-
ments, loans, or other benefits, the Secretary may make payments,
loans, and other benefits in an amount determined by the Secretary
to be representative of the percentage interests of the entity that is
owned by citizens of the United States and aliens lawfully admitted
into the United States for permanent residence under the Immigra-
tion and Nationality Act.

“(c) PrROSPECTIVE APPLICATION.—No person shall become ineligible Contracts.
under this section for production adjustment payments, price sup-
port program loans, payments or benefits as the result of the
production of a crop of an agricultural commodity planted, or
commodity program or conservation reserve contract entered into,
before the date of the enactment of this section.”.

SEC. 1307. HONEY LOAN LIMITATION.

Section 1001(2)XC) of the Food Security Act of 1985 (7 U.S.C.
1308(2XC)) is amended—
(1) by striking ont clause (i); and
(2) in clause (ii), by striking out “(ii)".
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Subtitle D—Rural Electrification
Administration Programs

CHAPTER l—PREPAYMENEO(iI;gURAL ELECTRIFICATION

7 USC 936a note. SEC. 1401, PREPAYMENT OF LOANS.

Regulations.

(a) EuiciBiLity To PrEPAY.—Notwithstanding subsections (c), (d),
and (e) of section 306A of the Rural Electrification Act of 1936 (7
U.S.C. 936a (c), (d), and (e)), during fiscal year 1988, a borrower of a
loan made by the Federal Financing Bank and guaranteed under
section 306 of such Act (7 U.S.C. 936) may, at the option of the
borrower, prepay such loan (or any loan advance thereunder) in
accordance with subsections (a) and (b) of section 306A of such Act,
except that any prepayment that would cause the total amount of
such prepayments during fiscal year 1988 to exceed $2,000,000,000
sThall be subject solely to the approval of the Secretary of the

reasury.

(b) PrioriTy FOR APPROVAL.—In determining which borrowers
shall be permitted to prepay loans under subsection (a):

(1) The Administrator of the Rural Electrification Adminis-
tration shall give priority to those 8 borrowers that were deter-
mined by the Administrator, prior to the date of the enactment
of this Act, to be eligible to prepay, or that prepaid, an advance
under section 306A of such Act (as in effect prior to the date of
the enactment of this Act), except that to retain such priority a
borrower shall—

(A) notify the Administrator in writing, within 30 days
after the issuance of regulations to carry out this section, of
the intent of the borrower to prepay; and

(B) comelete such grepayment by disbursing funds to the
Federal Financing Bank to prepay loan advances within
120 days after the issuance of such regulations.

(2) In considering requests for prepayment under subsection
(a) by borrowers not described in paragraph (1), the Adminis-
trator shall permit prepayment based on the order in which
borrowers are prepared to disburse funds to the Federal Financ-
ing Bank to complete such prepayments. If more than 1 bor-
rower is so prepared at the same time, and if the combined
amount of such prepayments would cause the total amount of
prepayments during fiscal year 1988, under this section, to
exceeg?ﬁ,ﬁﬂﬂ,ﬂ(}o,m , the Administrator shall—

(A) base the determination on the date on which prepay-
ment applications have been submitted; or

(B) permit partial prepayment by two or more borrowers.

(¢) RecuLATIONS.—Not later than 30 days after the date of enact-
ment of this Act, the Administrator of the Rural Electrification
Administration shall issue such regulations as are necessary to
carry at this section.

(d) Stupy.—Not later than January 1, 1989, the Comptroller
General of the United States shall—

(1) study—

(A) all benefits provided by Federal Financing Bank lend-
ing and the procedures and conditions for the prepayment
of current Federal Financing Bank loans;
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(B) the benefits and costs to Federal Financing Bank
borrowers of making prepayments; and
(C) alternative conditions and procedures for prepayment
of all Federal Financing Bank loans to balance Federal
benefits with Federal costs; and
(2) submit to Congress a report describing the results of such Reports.
study, together with any appropriate recommendations.

SEC. 1402. USE OF FUNDS.

The Rural Electrification Act of 1936 is amended by inserting
after section 311 (7 U.S.C. 940a) the following new section:

“SEC. 312. USE OF FUNDS. 7 USC 940b.

“A borrower of an insured or guaranteed electric loan under this
Act may, without restriction or prior approval of the Administrator,
invest its own funds or make loans or guarantees, not in excess of 15
percent of its total utility plant.”.

SEC. 1403. CUSHION OF CREDIT PAYMENTS PROGRAM.

Title III of the Rural Electrification Act of 1936 (as amended by
section 1402 of this Act) is amended by adding at the end thereof the
following new section:

“SEC. 313. CUSHION OF CREDIT PAYMENTS PROGRAM. 7 USC 940c.

“(a) ESTABLISHMENT.—

“(1) In ceNErRAL.—The Administrator shall develop and pro-
mote a program to encourage borrowers to voluntarily make
deposits into cushion of credit accounts established within the
Rural Electrification and Telephone Revolving Fund.

“(2) INTEREST.—Amounts in each cushion of credit account
shall accrue interest to the borrower at a rate of 5 percent per
annum.

“(8) BALANCE.—A borrower may reduce the balance of its
cushion of credit account only if the amount obtained from the
reduction is used to make scheduled payments on loans made or
guaranteed under this Act.

“(b) Uses oF CusHioN oF CREDIT PAYMENTS.—

“(1) IN GENERAL.—

“(A) Casn BaLANCE.—Cushion of credit payments shall be
held in the Rural Electrification and Telephone Revolving
Fund as a cash balance in the cushion of credit accounts of
borrowers.

“(B) InTEREST.—All cash balance amounts (obtained from
cushion of credit payments, loan payments, and other
sources) held by the Fund shall bear interest to the Fund at
a rate equal to the wc::ﬁhted average rate on outstandin,
certificates of beneficial ownership issued by the Fund.

“(C) Creprts.—The amount of interest accrued on the
cash balances shall be credited to the Fund as an offsetting
reduction to the amount of interest paid by the Fund on its
certificates of beneficial ownership.

“(2) RURAL ECONOMIC DEVELOPMENT SUBACCOUNT.—

“(A) MAINTENANCE OF ACCOUNT.—The Administrator
shall maintain a subaccount within the Rural Electrifica-
tion and Telephone Revolving Fund to which shall be cred-
ited, on a monthly basis, a sum determined by multiplying
the outstanding cushion of credit payments made after
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October 1, 1987, by the difference (converted to a monthly
basis) between the average weighted interest rate paid on
outstanding certificates of beneficial ownership issued by
the Fund and the 5 percent rate of interest provided to
borrowers on cushion of credit payments.

‘(B) GRANTS.—The Administrator is authorized, from the
interest differential sums credited this subaccount and from
any other funds made available thereto, to provide grants
or zero interest loans to borrowers under this Act for the
purpose of promoting rural economic development and job
creation projects, including funding for project feasibility
studies, start-up costs, incubator projects, and other
reasonable expenses for the purpose of fostering rural
development.

“(C) REpAYMENTS.—In the case of zero interest loans, the
Administrator shall establish such reasonable repayment
terms as will ensure borrower participation.

“(D) Proceens.—All proceeds from the repayment of such
loans shall be returned to the subaccount.

“(E) NUMBER OF GRANTS.—Such loans and grants shall be
made during each fiscal year to the full extent of the
amounts held by the rural economic development
subaccount, subject only to limitations as may be from time-
to-time im by law.”.

CHAPTER 2—RURAL TELEPHONE BANK BORROWERS

SEC. 1411. RURAL TELEPHONE BANK INTEREST RATES AND LOAN

PREPAYMENTS.

7 USC 948 note. (a) FinpinGs.—Congress finds that—

(1) overcharging of Rural Telephone Bank borrowers has
resulted in $179 000,000 in excess profits and has imperiled
borrowers by rais wﬁlcosts to ratepayers;

(2) borrowers be able to seek redress under section
408(bX3)(G) of the Rural Electrification Act of 1936, as added by
subsection (c), or may leave the Rural Telephone Bank, but in
no case may the Governor of the Bank issue regulations requir-
ing any penalty from borrowers seeking to retire debt prior to
maturity; and

(3) any reduction in Federal Government * expenditures in
the operation of the Rural Telephone Bank, from borrowers’
conduct resulting from the implementation of the amendments
made by subsections (b) and (c), should be included in all
calculations of the budget of the United States Government,
authorized under the ** Balanced Budget and Emergency Deficit
Control Reaffirmation Act of 1987.

(b) RURAL TELEPHONE BANK LoAN PREPAYMENTS.— &

4

(1) PREPAYMENTS AUTHORIZED.—Section 408(b) of the Rural
Electrification Act of 1936 (7 U.S.C. 948(b)) is amended by
adding at the end the following new paragraph:

“(8) A borrower with a loan from the Rural Telephone Bank
may prepay such loan (or any part thereof) by paying the face
amount thereof without being required to pay the prepayment

Copy read "‘government”.
4= Copy read “under of the”.

 Copy read "PREPAYMENTS.".
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penalty set forth in the note covering such loan, if such prepay-
ment is not made later than September 30, 1988.”,

(2) PREPAYMENT REGULATIONS.—The Governor of the Rural 7 USC 948 note.
Telephone Bank shall issue regulations to carry out the amend-
ment made by paragraph (1) within 30 s after the date of
enactment of this Act. Such regulations shall implement the
amendment made by paragraph (1) without the addition of any
restrictions not set forth in such amendment.

(c) DETERMINATION OF INTEREST RATES ON RURAL TELEPHONE BaNnk
Loans.—Par h (3) of section 408(b) of the Rural Electrification
Act of 1936 (7 U.S.C. 948(b)3)) is amended—

{é) by inserting ‘“(A)” after the paragraph designation;
an

(2) by adding at the end thereof the following new
subparagraphs:

“(B) On and after the date of the enactment of this paragraph,
advances made on or after such date of enactment under loan
commitments made on or after October 1, 1987, shall bear
interest at the rate determined under subparagraph (C), but in
no event at a rate that is less than 5 percent per annum.

“(C) The rate determined under this subparagrapgeshall be—

“(i) for the period beginning on the date the advance is
made and ending at the close of the fiscal year in which
the advance is made, the average yield (on the date of the
advance) on outstanding marketable obligations of the
United States having a final maturity comparable to the
final maturity of the advance; and

“(ii) after the fiscal year in which the advance is made,
the cost of money rate for such fiscal year, as determined
under sub ph (D).

‘(D) Within 30 days after the end of each fiscal year, the
Governor shall determine to the nearest 0.01 percent the cost of
money rate for the fiscal year, by calculating the sum of the
results of the following calculations:

“@) The agg‘regat.e of all amounts received by the tele-
phone bank during the fiscal year from the issuance of class
A stock, multiplied by the rate of return payable by the
telephone bank during the fiscal year, as specified in sec-
tion 406(c), to holders of class A stock, which product is
divided by the aggregate of the amounts advanced by the
telephone bank during the fiscal year.

“(11) The gate of all amounts received by the tele-

hone bank during the fiscal year from the issuance of class
stock, multiplied by the rate at which dividends are
payable by the t.el?hone bank during the fiscal year, as
specified in section 406(d), to holders of class B stock, which
product is divided by the te of the amounts ad-
vanced %the telephone bank during the fiscal year.

“(iii) The aggregate of all amounts received by the tele-
Ehone bank during the fiscal year from the issuance of class

stock, multiplied by the rate at which dividends are
payable by the telephone bank during the fiscal year, under
section 406(e), to holders of class C stock, which product is
divided by the aggregate of the amounts advanced by the
telea:hone bank duri.nf the fiscal year.

“@ivXI) The sum of the results of the calculations de-
scribed in subclause (II).
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“(II) The amounts received by the telephone bank during
the fiscal year from each issue of telephone debentures and
other obligations of the telephone bank, multiplied, respec-
tively, by the rates at which interest is payable during the
ﬁscaf year by the telephone bank to holders of each issue,
each of which products is divided, respectively, by the
aggregate of the amounts advanced by the telephone bank
during the fiscal year.

“(vXI) The amount by which the a?-regate of the amounts
advanced by the telephone bank during the fiscal year
exceeds the te of the amounts received by the tele-
phone bank from the issuance of class A stock, class B
stock, class C stock, and telephone debentures and other
obligations of the telephone bank during the fiscal year,
multiplied by the historic cost of money rate as of the close
of the ﬁsn‘:a]y year immediately preceding the fiscal year,
which product is divided by the te of the amounts
advanced by the telephone bank during the fiscal year.

“(II) For purposes of this clause, the term ‘historic cost of
money rate’, with respect to the close of a preceding fiscal
year, means the sum of the results of the following calcula-
tions: The amounts advanced by the telephone bank in each
fiscal year during the period beginning with fiscal year 1974
and ending with the preceding fiscal year, multiplied,
respectively, by the cost of money rate for the fiscal year (as
set forth in the table in subparagraph (E)) for fiscal years
1974 through 1987, and as determined by the Governor
under this subparagraph for fiscal years after fiscal year
1987), each of which products is divided, respectively, by the
aggregate of the amounts advanced by the telephone k
during the period.

“(E) For purposes of subparagraph (DXII), the cost of
money rate for the fiscal years in which each advance was
made shall be as set forth in the following table:

The cost of money

“For advances made in— rate shall be—
Fiscal year 1974 5.01 percent
Fiscal year 1975 5.85 percent
Fiscal year 1976 5.33 percent
Fiscal year 1977 5.00 percent
Fiscal year 1978 5.87 percent
Fiscal year 1979 5.93 percent
Fiscal year 1980 8.10 percent
Fiscal year 1981 9.46 percent
Fiscal year 1982 8.39 percent
Fiscal year 1983 6.99 percent
Fiscal year 1984 6.55 percent
Fiscal year 1985 5.00 percent
Fiscal year 1986 5.00 percent
Fiscal year 1987 5.00 percent.

For purposes of this sub&mragra h, the term ‘fiscal year’ means
the 12-month period ending on September 30 of the designated

year.
“(F)(i) Notwithstanding suhgaratﬂph (B), if a borrower holds
a commitment for a loan under this section made on or after
October 1, 1987, and before the date of the enactment of this
ph, part or all of the proceeds of which have not been
advanced as of such date of enactment, the borrower may, until
the later of the date the next advance under the loan commit-
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ment is made or 90 days after such date of enactment, elect to
have the interest rate specified in the loan commitment apply to
the unadvanced portion of the loan in lieu of the rate which (but
for this clause) would apply to the unadvanced portion under
this paragraph. If any borrower makes an election under this
clause with respect to a loan, the Governor shall adjust the
interest rate which applies to the unadvanced portion of the
loan accordingly.

“(iiXD) If the telephone bank, pursuant to section 407(b), issues
telephone debentures on any date to refinance telephone deben-
tures or other obligations of the telephone bank, t%e telephone
bank shall, in addition to any interest rate reduction required
by any other provision of this paragraph, for the period ap-
pﬁCﬂb e to the advance, reduce the interest rate charged on
each advance made under this section during the fiscal year in
which the refinanced debentures or other obligations were origi-
nally issued by the amount as:cplicable to the advance.

"{I) For purposes of subclause (I), the term ‘the period ap-
plicable to the advance’ means the period beginning on the issue
date described in subclause (I) and ending on the earlier of the
date the advance matures or is completely prepaid.

“(III) For purposes of subclause (I), the term ‘the amount
applicable to the advance’ means an amount which fully reflects
that percentage of the funds saved by the telephone bank as a
result of the refinancing which is equal to the percentage
representation of the advance in all advances described in
subclause (I).

“(IV) Within 60 days after any issue date described in
subclause (I), the Governor shall amend the loan documentation
for each advance described in subclause (I), as necessary, to
reflect any interest rate reduction applicable to the advance by
reason of this clause, and shall notify each affected borrower of
the reduction.

“(G) Within 30 days after the publication of any determina-
tion made under subparagraph (D), any affected borrower may
obtain review of the cﬁat:rmination. or any other equitable relief
as may be determined appropriate, by the United States court of
appeals for the judicial circuit in which the borrower does
business by filing a written petition requesting the court to set
aside or modify such determination. On receipt of such a peti-
tion, the clerk of the court shall transmit a copy of the petition
to the Governor. On receipt of a copy of such a petition from the
clerk of the court, the Governor shall file with the court
the record on which the determination is based. The court
shall have jurisdiction to affirm, set aside, or modify the
determination.

“(H) Within 5 days after determining the cost of money rate
for a fiscal year, the Governor shall—

“(i) cause the determination to be published in the Fed- Federal
eral ister in accordance with section 552 of title 5, !.“-‘:s
United States Code; and RIS,

“(ii) furnish a copy of the determination to the Comptrol-
ler General of the United States.

“(I) The Comptroller General shall review, on an expedited Reports.
basis, each determination a copy of which is received from the
Governor and, within 15 days after the date of such receipt,
furnish Congress a report on the accuracy of the determination.
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7 USC 946.

Reports.

T USC 946.

“(J) The telephone bank shall not sell or otherwise dispose of
any loan made under this section, except as provided in this

paragraph.”.
SEC. 1412. INTEREST RATE TO BE CONSIDERED FOR PURPOSES OF
ASSESSING ELIGIBILITY FOR LOANS.

Paragraph (4) of section 408(b) of the Rural Electrification Act of
1936 (7 U.S.C. 948(b)X4)) is amended by inserting at the end the
following: ““For purposes of determining the creditworthiness of a
borrower for a loan under this paragraph, the Governor shall
assume that the loan, if made, would bear interest at a rate equal to
the average yield (on the date of the determination) on outstanding
marketable obligations of the United States having a final maturity
comparable to the final maturity of the loan.”.

SEC. 1413. ESTABLISHMENT OF RESERVE FOR LOSSES DUE TO INTEREST
RATE FLUCTUATIONS.

(a) EsTABLISHMENT OF RESERVE; FUNDING.—Section 406 of the
Rural Electrification Act of 1936 (7 U.S.C. 947) is amended by adding
at the end the following:

“(h) There is hereby established in the telephone bank a reserve
for losses due to interest rate fluctuations. Within 30 days after the
date of the enactment of this subsection, the Governor of the
telephone bank shall transfer to the reserve for losses due to in-
terest rate fluctuations all amounts in the reserve for contingencies
as of the date of the enactment of this subsection. Amounts in the
reserve for interest rate fluctuations may be expended only to cover
operating losses of the telephone bank (other than losses attrib-
utable to loan defaults) and only after taking into consideration any
recommendations made the General Accounting Office under
s?cltsz’gf; ’1,413{1)) of the Rural Telephone Bank Borrowers Fairness Act
o ve

(b) Stupy BY GENERAL AcCOUNTING OFFicE.—Within 180 days
after the date of the enactment of this Act, the General Accounting
Office shall complete a study of operations of the telephone bank
and report its recommendations to the Committees on Agriculture
and Government Operations of the House of Representatives and
the Committee on Agriculture, Nutrition, and Forestry of the
Senate with respect to—

(1) the appropriate level of funding for the reserve for losses
due to interest rate fluctuations established in section 406(h) of
the Rural Electrification Act of 1936 (7 U.S.C. 947(h)) (as added
by subsection (a)};

(2) the circumstances under which amounts in the reserve for
losses due to interest rate fluctuations should be expended,;

(3) the circumstances under which amounts should be added
to the reserve for losses due to interest rate fluctuations; and

(4) the disposition of excess reserves.

In such atudg, the General Accounting Office shall consider the
effects of such recommendations on telephone bank borrowers, the
subscribers of such borrowers, and the United States Government.

(c) LimrraTioN oN ESTABLISHMENT OF NEw RESERVES.—Subsection
(g) of section 406 of the Rural Electrification Act of 1936 (7 U.S.C.
947(g)) is amended—

(1) by striking out “reserves for losses,” and inserting in lieu
thereof “the reserve for loan losses,”; and
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(2) by adding at the end the following: “The telephone bank
may not establish any reserve other than the reserves referred
to in this subsection and in subsection (h).”.

SEC. 1414. PUBLICATION OF RURAL TELEPHONE BANK POLICIES AND Federal

REGULATIONS. ugi?:::ion

Notwithstanding the exemption contained in section 553(a)X2) of Grants.
title 5, United States Code, the Governor of the telephone bank shall C"D“a%‘f&
cause to be published in the Federal Register, in accordance with & USC %442
section 553 of title 5, United States Code, all rules, regulations,
bulletins, and other written policy standards governing the oper-
ation of the telephone bank’s programs relating to public property,
loans, grants, benefits, or contracts. After September 30, 1988, the
telephone bank may not deny a loan or advance to, or take any
other adverse action against, any applicant or borrower for any
reason which is based upon a rule, regulation, bulletin, or other
wri{:ltan policy standard which has not been published pursuant to
such section.

Subtitle E—Miscellaneous

SEC. 1501. MARKETING ORDER PENALTIES.

Section 8c(14) of the Agricultural Adjustment Act of 1933 (7 U.S.C.
608c(14)), reenacted with amendments by the Agricultural Market-
ing Agreement Act of 1937, is amended—

(1) by inserting “(A)” before “Any”’; and
(2) by adding at the end thereof the following new
subparagraph:

“(B) Any handler subject to an order issued under this section, or
any officer, director, agent, or employee of such handler, who vio-
lates any provision of such order (other than a provision calling for
payment of a pro rata share of ex ) may be assessed a civil
penal%algﬁ the Secretary not emeﬁ:'ﬂ $1,000 for each such viola-
tion. day during which such violation continues shall be
deemed a separate violation, except that if the Secretary finds that a

petition pursuant to Earagraph (15) was filed an:l_lfmsecuted by the
handler in good faith and not for delay, no civil penalty may be
assessed under this ph for such violations as occun'e? be-

tween the date on which the handler’s petition was filed with the
Secretary, and the date on which notice of the Secretary’s ruling
thereon was given to the handler in accordance with regulations
prescribed pursuant to paragraph (15). The Secretary may issue an
order asseemd ing a civil p?nalty under Magrathgh ong gﬁe]:
notice and an opportunity for an agency ing on record. Suc
order shall be treated as a final order reviewable in the district
courts of the United States in any district in which the handler
subject to the order is an inhabitant, or has the handler’s pri :?ul
place of business. The validity of such order may not be reviewed in
an action to collect such civil penalty.”.

SEC. 1502. STUDY OF USE OF AGRICULTURAL COMMODITY FUTURES AND
OPTIONS MARKETS,

The last sentence of section 1742 of the Food Security Act of 1985

(7 U.S.C. 1421 note) is amended by striking out “1988” and inserting
in lieu thereof “1989". o
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SEC. 1503. AUTHORIZATION OF APPROPRIATIONS FOR PHILIPPINE FOOD
AID INITIATIVE.

Section 416(b) of the Agricultural Act of 1949 (7 U.S.C. 1431(b)) is
amended by adding at the end thereof the following new paragmph:

“(12) There is authorized to be appropriated for fiscal year 1988, in
addition to any other funds authorized to be appropriated,
$1,000,000 for technical assistance for the sale or barter of commaod-
ities under paragraph (7) to strengthen nonprofit private organiza-
tions and cooperatives in the Philippines.”.

SEC. 1504. RURAL INDUSTRIALIZATION ASSISTANCE.

Section 310B(c) of the Consolidated Farm and Rural Development
Act (7 U.S.C. 1932(c)) is amended—
(1) by inserting “and private nonprofit corporations” after
“public bodies”; and
(2) by striking out “to facilitate development of”’ and inserting
in lieu thereof “to finance and facilitate development of small
and emerging”’.

SEC. 1505. PLANT YARIETY PROTECTION FEES.

Section 31 of the Plant Variety Protection Act (7 U.S.C. 2371) is
amended to read as follows:

“SEC. 31. PLANT VARIETY PROTECTION FEES.

“(a) IN GENERAL.—The Secretary shall, under such regulations as
the Secretary may prescribe, charge and collect reasonable fees for
services performed under this Act.

“(b) LATE PAYMENT PENALTY.—On failure to pay such fees, the
Secretary shall assess a late payment penalty. Such overdue fees
shall accrue interest as required by section 3717 of title 31, United
States Code.

“(c) DisrosimioN oF Funps.—Such fees, late payment penalties,
and accrued interest collected shall be credited to the account that
incurs the cost and shall remain available without fiscal year
limitation to pay the expenses incurred by the Secretary in carrying
out this Act. Such funds collected (including late payment penalties
and any interest earned) may be invested by the Secretary in
insured or fu]lﬁ collateralized, interest-bearing accounts or, at the
discretion of the Secretary, by the Secretary of the Treasury in
United States Government debt instruments.

‘“(d) Actions ror NONPAYMENT.—The Attorney General may
bring an action for the recovery of charges that have not been paid
in accordance with this Act against any person obligated for pay-
ment of such charges under this Act in any United States district
court or other United States court for any territory or possession in
any jurisdiction in which the person is found, resides, or transacts
business. The court shall have jurisdiction to hear and decide the
action.

“(e) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to
be appropriated such sums as are necessary to carry out this Act.”.

SEC. 1506. ANNUAL APPROPRIATIONS TO REIMBURSE THE COMMODITY
CREDIT CORPORATION FOR NET REALIZED LOSSES.

(a) IN GENERAL.—The first sentence of section 2 of Public Law
87-155 (15 U.S.C. 7T13a-11) is amended by striking out *, commenc-
ing with the fiscal year ending June 30, 1961” and inserting in lieu
thereof “by means of a current, indefinite appropriation”.
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(b) OperaTiING ExpEnses.—No funds may be appropriated for
operating expenses of the Commodity Credit Corporation except as
authorized under section 2 of Public Law 87-155 to reimburse the
Corporation for net realized losses.

(c) ErFecTive DATE.—This section and the amendment made by
this section shall apply beginning with fiscal year 1988.

SEC. 1507. FEDERAL CROP INSURANCE.

It is the sense of Congress that, in carrying out the Federal Crop
Insurance Act (7 U.S.C. 1501 et seq.), the Federal Crop Insurance
Corporation—

(1) should not be required to assume 100 percent of all loss
adjustments in the Federal crop insurance program; and

(2) should assume and perform the loss adjustment obligations
of a reinsured company if the Corporation determines that such
company’s loss adjustment performance and practices are not
carried out in accordance with the applicable reinsurance

agreement.
SEC. 1508. ETHANOL USAGE.

(a) Finpincgs.—Congress finds that—

(1) the United States is dependent for a large and growing
share of its energy needs on the Middle East at a time when
world petroleum reserves are daclinin?;

(2) the burning of gasoline causes pollution;

(8) ethanol can be blended with gasoline to produce a cleaner
source of fuel;

(4) ethanol can be produced from grain, a renewable resource
that is in considerable surplus in the United States;

(5) the conversion of grain into ethanol would reduce farm
probgram costs and grain surpluses; and

(6) increasing the quantity of motor fuels that contain at least
10 percent ethanol from current levels to 50 percent by 1992
would create thousands of new jobs in ethanol production
facilities.

(b) Sense oF ConGress.—It is the sense of Congress that the
Administrator of the Environmental Protection ncy should use
authority provided under the Clean Air Act (42 U.S.C. 7401 et seq.)
to require greater use of ethanol as motor fuel.

SEC. 1509. DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM.

The Food Stamp Act of 1977 is amended by adding after section 20
(7 U.S.C. 2029) the following new section:

“SEC. 21. DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM.

“(a) IN GeENErAL—Upon written application of the State of
Washi n (in this section referred to as the ‘State’) and after the
approval of such application by the Sec , the State may con-
duct a Family Independence Demonstration Project (in this section
referred to as the ‘ﬁoject') in all or in of the State in accord-
ance with this section to determine whether the Project, as an
alternative to providing benefits under the food stamp program,
would more effectively break the cycle of poverty and would provide
families with opportunities for economic independence and strength-
ened family functioning.

‘“tb) NATURE oF ProJect.—In an application submitted under
subsection (a), the State shall provide the following:

15 USC T13a-11
note.

15 USC T13a~-11
note.

7 USC 1508 note.

42 USC 7545
note.

7 USC 2030.
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“(1) Except as provided in this section, the provisions of
chapter 434 of the 1987 Washington Laws, as enacted in May
1987, shall apply to the operation of the Project.

*(2) All of the following terms and conditions shall be in effect
under the Project:

“(A)i) Except as provided in clause (ii), individuals with
respect to whom benefits may be paid under part A of title
IV of the Social Security Act, and such other individuals as
are included in the Project pursuant to chapter 434 of the
1987 Washington Laws, as enacted in May 1987, shall be
eligible to participate in the Project in lieu of receiving
benefits under the food stamp program and cash assistance
under any other Federal program covered by the Project.

“(ii) Individuals who receive only child care or medical
benefits under the Project shall not be eligible to receive
food assistance under the Project. Such individuals may
receive coupons under the food stamp program if eligible.

“(B) Individuals who participate in the Project shall re-
ceive for each month an amount of cash assistance that is
not less than the total value of the assistance such individ-
uals would otherwise receive, in the aggregate, under the
food stamp program and any cash-assistance Federal pro-
gram covered by the Project for such month, including
i:ncoll':e and resource exclusions and deductions, and benefit
evels.

“(CXi) The State mag provide a standard benefit for food
assistance under the Project, except that individuals who
participate in the Project shall receive as food assistance for
a month an amount of cash that is not less than the value
of the assistance such individuals would otherwise receive
under the food stamp program.

“(ii) The State may provide a cash benefit for food assist-
ance equal to the value of the thrifty food plan.

“(D) Each month participants in the Project shall be
notified by the State of the amount of Project assistance
that is provided as food assistance for such month.

“(E) The State shall have a program to require partici-
pants to engage in employment and training activities car-
ried out under chapter 434 of the 1987 Washington Laws, as
enacted in May 1987.8

“(F) Food assistance shall be Erovided under the Project—

“(i) to any individual who is accepted for participa-
tion in the Project, not later than 30 days after such
individual applies to participate in the Project;

“(ii) to any participant for the period that begins on
the date such participant applies to participate in the
Project, except that the amount of such assistance shall
be reduced to reflect the pro rata value of any coupons
received under the food stamp program for such period
for the benefit of such participant; and

““(iii) until—

“(I) the participant’s cash assistance under the
Project is terminated;

¢ Copy read “May, 1987.".
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“(I) such participant is informed of such termi-
nation and is advised of the eligibility require-
ments for participation in the food stamp program;

“(III) the State determines whether such partici-
pant will be eligible to receive coupons as a
member of a household under the food stamp pro-
gram; and

“(IV) coupons under the food stamp program are
received by such participant if such participant
will be eligible to receive coupons as a member of a
household under the food stamp program.

“(G)i) 7 Paragraphs (1XB), (8), (10), and (19) of section
11(e) shall apply with respect to the participants in the
Project in the same manner as such paragraphs apply with
resPect to participants in the food stamp p am.

“(ii) Each individual who contacts the State in person
during office hours to make what may reasonably be inter-
preted as an oral or written request to participate in the
Project shall receive and shall be permitted to file on the
same day that such contact is first made, an application
form to participate in the Project.

“(iii) The Progect shall provide for telephone contact by,
mail delivery of forms to and mail return of forms by, and
subsequent home or telephone interview with, the elderly
persons, physically or mentally handicapped, and persons
otherwise unable, solely because of transportation difficul-
ties and similar hardships, to appear in person.

“(iv) An individual who applies to participate in the
Project may be represented by another person in the review
process if the other Ferson has been clearly designated as
the representative of such individual for that purpose, by
such individual or the spouse of such individual, and, in the
case of the review process, the representative is an adult
who is sufficiently aware of relevant circumstances, except
that the State may—

“(I) restrict the number of individuals who may be
represented by such person; and

‘) otherwise establish criteria and verification
standards for representation under this clause.

“(v) The State shall provide a method for reviewing ap-
plications to participate in the Project submitted by, and
distributing food assistance under the Project to, individ-
uals who do not reside in permanent dwellings or who have
no fixed mailing address. In carrying out the preceding
sentence, the State shall take such steps as are necessary to
ensure that participation in the Project is limited to eligible
individuals.

*(3) An assurance that the State will allow any individual to
apply to participate in the food stamp program without apply-
ing to participate in the Proilect.

‘(4) An assurance that the cost of food assistance provided
under the Project will not be such that the aggregate amount of
payments made under this section by the Secretary to the State
over the period of the Project will exceed the sum of—

? Copy read “ ‘(HXi)".
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“(A) the anticipated aggregate value of the coupons that
would have been distributed under the food stamp program
if the individuals who participate in the Project had partici-
pated instead in the food stamp program; and

“(B) the portion of the administrative costs for which the
State would have received reimbursement under—

‘(i) subsections (a) and (g) of section 16 (without
regard to the first proviso to such subsection (g)) if the
individuals who participated in the Project had partici-
pated instead in the food stamp program; and

“(ii) section 16(h) if the individuals who participated
in the Project had participated in an employment and
training program under section 6(d)(4);

except that this paragraph shall not be construed to pre-
vent the State from claiming payments for additional
households that would qualify for benefits under the food
stamp program in the absence of a cash out of such benefits
as a result of changes in economic, demographic, and other
conditions in the State or a subsequent change in the
benefit levels approved by the State legislature.

“(5) An assurance that the State will continue to carry out the
food stamp program while the State carries out the Project.

“(6) If there is a change in existing State law that would
eliminate guaranteed benefits or reduce the rights of applicants
or participants under this section during, or as a result of
participation in, the Project, the Project shall be terminated.

“(7) An assurance that the Project shall include procedures
and due process guarantees no less beneficial than those which
are available under Federal law and under State law to partici-
pants in the food stamp program.

“(8XA) An assurance that, except as provided in subparagraph
(B), the State will carry out the Project during a 5-year period
beginning on the date the first individual is approved for
participation in the Project.

Termination “(B) The Project may be terminated 180 days after—
date. “() the étate gives notice to the Secretary that it intends
to terminate the Project; or

“(ii) the Secretary, after notice and an opportunity for a
hearing, determines that the State materially failed to
comply with this section.

“(c) FunpinG.—If an application submitted under subsection (a) by
the State complies with the requirements specified in subsection (b),
then the Secretary shall—

“(1) approve such application; and
. “(2) from funds appropriated under this Act, pay the State
or—

“(A) the actual cost of the food assistance provided under
the Project; and

“(B) the percentage of the administrative costs incurred
by the State to provide food assistance under the Project
that is equal to the percentage of the State's aggregate
administrative costs incurred in operating the food stamp
program in the most recent fiscal year for which data are
available, that was paid under subsections (a), (g), and (h) of
section 16 of this Act.
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“(dX1) Progect ArrricATION.—Unless and until an application to
participate in the Project is approved, and food assistance under the
Project is made available to the applicant—

“(A) such application shall also be treated as an application to
participate in the food stamp program; and

“(B) section 11(e)9) shall apply with respect to such
application. _

“(2) Coupons provided under the food stamp program with respect
to an individual who—

“(A) is participating in such program; and

“(B) applies to participate in the Project;

may not be reduced or terminated because such individual applies to
participate in the Project.

“(3) For purposes of the food stamp program, individuals who
participate in the Project shall not be considered to be members of a
household during the period of such participation.

“(e) Warver.—The Secretary shall (with respect to the Project)
waive compliance with any requirement contained in this Act (other
than this section) that (if applied) would prevent the State from
carrying out the Project or effectively achieving its purpose.

“(f) ConsTRUCTION.—For purposes of any other Federal, State or
local law—

“(1) cash assistance provided under the Project that rep-
resents food assistance shall be treated in the same manner as
cm:ipona provided under the food stamp program are treated;
an

8 “(2) participants in the program who receive food assistance
under the Project shall be treated in the same manner as
recipients of coupons under the food stamp program are treated.

“(g) Prodect Aupits.—The Comptroller General of the United
States shall—

“(1) conduct periodic audits of the operation of the Project to
verify the amounts payable to the State from time to time under
subsection (b)4); and

“(2) submit to the Secretary of Agriculture, the Secretary of
Health and Human Services, the Committee on Agriculture of
the House of Representatives, and the Committee on Agri-
culture, Nutrition, and Forestry of the Senate a report describ-
ing the results of each such audit.

“(h) EvawuatioNn.—With funds appropriated under section
18(a)X1), the Secretary shall conduct, in consultation with the Sec-
retary of Health and Human Services, an evaluation of the

Project.””.

TITLE II—-NATIONAL ECONOMIC
COMMISSION

SEC. 2101. ESTABLISHMENT OF COMMISSION. 2 USC 901 note.

There is established a commission to be known as the National
Economic Commission (in this subtitle referred to as the
“Commission”).

® Copy had wrong indention for paragraph " (2)".
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2 USC 901 note.

President of U.S.

President of U.S.

2 USC 901 note.

SEC. 2102. MEMBERSHIP OF COMMISSION.

(a) ApPOINTMENT.—The Commission shall be initially composed of
12 members, appointed not later than March 1, 1988. After the
meeting of the Presidential Electors in December 1988, the Commis-
?ililln shall be expanded to 14 members. The members shall be as
ollows:

(1) 2 citizens of the United States, appointed by the President.

(2) 1 Senator and 2 citizens of the United States, appointed by
the President pro tempore of the Senate upon the recommenda-
tions of the Majority Leader of the Senate.

(3) 1 Senator and 1 citizen of the United States, appointed by
the President pro tempore of the Senate upon the recommenda-
tion of the Minority Leader of the Senate.

(4) 1 Member of the House of Representatives and 2 citizens of
the United States, appointed by the Speaker of the House of
Representatives.

(5) 1 Member of the House of Representatives and 1 citizen of
the United States, appointed by the Minority Leader of the
House of Representatives.

(6) 2 citizens of the United States, 1 of whom is a Democrat
and 1 of whom is a Republican, appointed by the President-elect
as established by the allocation of electoral college votes in the
Presidential election of November 8, 1988.

(b) ADDITIONAL QUALIFICATIONS.—

(1) Individuals appointed under subsection (aX1) may be offi-
cers or employees of the Executive Branch or may be private
citizens.

(2) Individuals who are not Members of the Congress, and are
appointed under paragraphs (2) through (6) of subsection (a)
shall be individuals who—

(A) are leaders of business or labor, distinguished aca-
demics, State or local government officials, or other individ-
uals with distinctive qualifications or experience; and

(B) are not officers or employees of the United States.

(c) CHAIRPERSON.—The Commission shall elect a Chairperson from
among the members of the Commission.

(d) QuoruM.—A majority of the members of the Commission shall
constitute a quorum for the transaction of business.

(e) Voring.—Each member of the Commission shall be entitled to
1 vote, which shall be equal to the vote of every other member of the
Commission.

(f) Vacancies.—Any vacancy on the Commission shall not affect
its powers, but shall be filled in the manner in which the original
appointment was made.

(g) PrROHIBITION OF ADDITIONAL PAY.—Members of the Commission
shall receive no additional pay, allowances, or benefits by reason of
their service on the Commission. Members appointed from among
private citizens of the United States may be allowed travel expenses,
including per diem, in lieu of subsistence, as authorized by law for
persons serving intermittently in the government service to the
extent funds are available for such expenses.

SEC. 2103. FUNCTIONS OF COMMISSION.

(a) SpeciFic REcoMMENDATIONS.—The Commission shall make spe-
cific recommendations regarding the following:
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(1) Methods to reduce the Federal budget deficit while promot-
ing economic growth and encouraging saving and capital
formation.

(2) A means of ensuring that the burden of achieving the
Federal budget deficit reduction goals of the United States does
not undermine economic growth and is equitably distributed
and not borne disproportionately by any one economic group,
social group, region or State.

(b) FINAL REPORT.—

(1) Subject to section 2103(bX3), the Commission shall submit
to the President and to the Congress on March 1, 1989, a final
report which shall contain a detailed statement of the findings
and conclusions of the Commission, including its recommenda-
tions for administrative and legislative action that the Commis-
sion considers advisable.

PR s gy s i ey et e

e iden e only o a majori
vote of the members of the Commission who are present and

voting.
(3) On February 1, 1989, the President may issue an order
g:teln 1'9 9t:he date for submission of the final report to Septem-
rl, s

SEC. 2104. POWERS OF COMMISSION.

(a) HEARINGS.—The Commission may, for the of carrying
out this, subtitle, hold such hearings and sit ans act at such times

and places, as the Commission find advisable.

(b) RuLes anp ReGuraTionNs.—The Commission may adopt such
rules and regulations as may be necessary to establish its procedures
and to %overn the manner of its operations, organization, and
personnel.

(c) Ass1STANCE FROM FEDERAL AGENCIES.—

(1) The Commission may request from the head of any Federal
agency or instrumentality such information as the Commission
may require for the of this subtitle. Each such agency
or instrumentality m the extent permitted by law and
subject to the exceptions set forth in section 552 of title 5,
United States Code (commonly referred to as the Freedom of
Information Act), furnish such information to the Commission,
upon request made by the Chairperson of the Commission.

(2) Upon reguest of the Chairperson of the Commission, the
head of any Federal agency or instrumentality shall, to the
extent ible and subject to the discretion of such head—

(A) make any of the facilities and services of such agency
or instrumentality available to the Commission; and

(B) detail any of the personnel of such agency or
instrumentality to the Commission, on a non-reimburseable
basis, to assist the Commission in carrying out its duties
under this subtitle, except that any expenses of the
Commission incurred under this subparagraph shall be
subject to the limitation on total expenses set forth in
section 2105(b).

(¢) Mans.—The Commission may use the United States mails in
the same manner and under the same conditions as other Federal
agencies.

(d) ConTRACTING.—The Commission may, to such extent and in
such amounts as are provided in appropriation Acts, enter into

2 USC 901 note.
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2 USC 901 note.

2 USC 901 note.

contracts with State agencies, private firms, institutions, and
individuals for the purpose of conducting research or surveys nec-
essary to enable the Commission to discharge its duties under this
subtitle, subject to the limitation on total expenses set forth in
section 21056(b).

(e) STaFF.—Subject to such rules and regulations as may be
adopted by the Commission, the Chairperson of the Commission
(subject to the limitation on total expenses set forth in section
2103(b]) shall have the power to appoint, terminate, and fix the
compensation (without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service, and
without regard to the provisions of chapter 51 and subchapter III of
chapter 53 of such title, or of any other provision, or of any other
gzovision of law, relating to the number, classification, and General

hedule rates) of an Executive Director, and of such additional staff
as the Chairperson deems advisable to assist the Commission, at
rates not to exceed a rate equal to the maximum rate for GS-18 of
the General Schedule under section 5332 of such title.

(f) Apvisory CoMmITTEE.—The Commission shall be considered an
advisory committee within the meaning of the Federal Advisory
Committee Act (5 U.S.C. App.).

SEC. 2105. EXPENSES OF COMMISSION.

(a) IN GENERAL.—Any expenses of the Commission shall be paid
from such funds as may be available to the Secretary of the
Treasury.

(b) LimrraTioN.—The total expenses of the Commission shall not
exceed $1,000,000.

(c) GAO Aupir.—Prior to the termination of the Commission,

ursuant to section 2106, the Comptroller General of the United

tates shall conduct an audit of the financial books and records of
the Commission to determine that the limitation on expenses has
been met, and shall include its determination in an opinion to be
included in the report of the Commission.

SEC. 2106. TERMINATION OF COMMISSION.

The Commission shall cease to exist on the date that is 30 days
after the date on which the Commission submits its report.

TITLE III—EDUCATION PROGRAMS

Subtitle A—Guaranteed Student Loan
Program Savings

SEC. 3001. RECOVERY OF EXCESS CASH RESERVES ACCUMULATED
UNDER THE GUARANTEED STUDENT LOAN PROGRAM.

(a) IN GENERAL.—Section 422 of the Higher Education Act of 1965
(20 U.S.C. 1072) is amended by adding at the end thereof the
following new subsection:

“(e) REpUCTION OF ExcEss CAsH RESERVES.—

(1) LIMITATION ON MAXIMUM CASH RESERVES.—A guaranty
agency shall not accumulate cash reserves in excess of the
greater of—

‘“(A) 40 percent of the total amount paid by that agency
on insurance claims during the preceding fiscal year;
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“(B) 0.3 percent of original principal amount of loans that
are insured by that agency and that are outstanding at the
end of such preceding fiscal year;

“(C) an amount which, when combined with all other
parts of total agency reserves, equals 0.4 percent of such
original rincipal amount;

‘(D) ,000; or

‘‘E) the amount required to comply with the reserve
requirements of a State law as in effect on October 17, 1986.

“(2) RECOVERY OF EXCESS CASH RESERVES.—The Secretary
shall, not later than March 31, 1988, determine for each guar-
anty agency the maximum cash reserve permitted under para-
graph (1) for fiscal year 1986. Subject to paragraphs (3) and (4), if
the Secretary determines that any guaranty agency had, at the
end of fiscal year 1986, a cash reserve that exceeded such
maximum, the Secretary shall direct the agency to eliminate
such excess by any one or more of the following methods, as
selected by the guaranty agencg:

“(A) by repaying any advances to such agency made by
the Secretary under this section that are not required to be
repaid under subsection (d);

‘(B) by withholding and canceling claims for reimburse-
ment otherwise payable under section 428(c)(1);

“(C) by reducing the amount of payments for which a

plication will be made by such agency under section 428(f);

or
“(D) by any other method of reducing payments from or
increasing Fayments to the Federal Government, including
ayment of additional reinsurance fees in addition to the
ees required by section 428(cX9), as proposed by the agency

and agreed to by the Secretary.

“(3) APPEALS BASED ON SPECIAL CIRCUMSTANCES.—(A) If the
Secretary determines, on the basis of an application from a
guaranty agency, that—

“(i) the agency’s financial position has deteriorated
significantly since the end of the preceding fiscal year;
‘(ii) significant changes in the economic circumstances
(such as a change in agency current cash reserves) or the
loan insurance program render the limitations of para-
graph (1) inadequate for the continued functioning of the
agency; or
“(iil) in recovering funds as required by this subsection, a
guaranty agency would be compelled to violate contractual
obligations existing on the date of enactment of this subsec-
tion that require a specified level of reserve funds to be
maintained by such agency;
the Secretary may waive, in whole or in part, the imposition of
the remedies requiredsl:}?;fmragmph (2) for such agency.

“(B) The Secretary 1 respond to request for waivers from
guaranty agencies in an expedited manner and, except for
unusual circumstances or with the consent of the guaranty
agency, shall resolve such request within 6 weeks of submission.

‘“4) Recovery LimITs.—The Secretary shall not require a total
reduction of cash reserves for all guaranty agencies in excess of
$250,000,000 during fiscal year 1988. If the total of cash reserves
of all guaranty agencies exceeds the maximum amounts per-
mitted under paragraph (1) by more than $250,000,000, the
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Secretary shall ratably reduce the amounts that guaranty agen-
cies are directed to eliminate under paragraph (2), so that the
total excess cash reserves to be eliminated equals $250,000,000.

“(5) DeFINITIONS.—AS used in this subsection—

“(A) the ‘cash reserves' for any guaranty agency for any
fiscal year are equal to the agency’s cumulative cash re-
ceipts less the agency’s cumulative cash disbursements at
the end of such fiscal year;

“(B) the ‘total reserves’ for any guaranty agency for any
fiscal year are equal to the agency’s cash reserves plus the
agency’s cumulative accounts receivable less the agency’s
accounts payable, as of the end of such fiscal year;

“(C) the term ‘cumulative cash receipts’ includes such
receipts as insurance premiums, Federal reinsurance pay-
ments, and collections on defaulted loans;

‘(D) the term ‘cumulative cash disbursements’ includes
such disbursements as payments for default claims, repay-
ment of Federal advances, transfers to other State activi-
ties, and payment of collection costs and other operating
costs;

“(E) the term ‘accounts receivable’ includes Federal re-
insurance payments and administrative cost allowances
owed but not yet paid to the guaranty agency, as of the end
of a fiscal year; and

“(F) the term ‘accounts payable’ includes collections and
reinsurance fees due (but not paid) to the Department of
Education, as of the end of a fiscal year.”.

(b) CONFORMING AMENDMENTS.—

(1) The second sentence of section 428(c)1XA) of such Act (20
U.S.C. 1078(cX1XA)) is amended by striking out “shall be
deemed” and inserting “shall, subject to section 422(e), be
deemed”.

(2) Section 428(cX9XA) of such Act is amended by striking out
“an amount equal to” and inserting “an amount, subject to
section 422(e), equal to”.

(3) The second sentence of section 428(fX1XB) of such Act is
amended by striking out “shall be deemed” and inserting
“shall, subject to section 422(e), be deemed”.

SEC. 3002. REPEAL.

(a) In GENErRAL.—Subsection (e) of section 422 of the Higher
lliiéistgcation Act of 1965 (20 U.S.C. 1072) is repealed on September 30,
(b) CONFORMING AMENDMENTS.—

(1) Effective September 30, 1989, the second sentence of sec-
tion 428(cX1XA) of such Act (20 U.S.C. 1078(c)X1XA)) is amended
by striking out “shall, subject to section 422(e), be deemed” and
inserting “shall be deemed”.

(2) Effective September 30, 1989, section 428(cX9XA) of such
Act is amended by striking out “an amount, subject to section
422(e), equal to” and inserting ‘“‘an amount equal to”.

(3) Effective September 30, 1989, the second sentence of sec-
tion 428(f)(1)B) of such Act is amended by striking out “shall,
Eub'::‘:i to section 422(e), be deemed” and inserting ‘“‘shall be

ee
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SEC. 3003. INFORMATION ON DEFAULTS REQUIRED.

(a) GENERAL RuLE.—The first sentence of section 428(k)1) of the

Higher Education Act of 1965 (20 U.S.C. 1078(kX1)) is amended—

(1) by striking out “In” and inserting in lieu thereof “Not-

withstanding any other provision of law, in"; and

(2) by striking out “may” and inserting in lieu thereof “shall”.

(b) ConFORMING AMENDMENT.—The second sentence of section

428(k)(1) of such Act is amended by striking out “may” and inserting
in lieu thereof “‘shall”.

Subtitle B—Sale of College Facilities and
Housing Loans

SEC. 3101. SALE OF COLLEGE FACILITIES AND HOUSING LOANS,

Section 783 of the Higher Education Act of 1965 (20 U.S.C. 1132i-
2) is amended by adding at the end thereof the following: “Notwith-
standing any other provision of this title, after September 30, 1988,
the Secretary shall not sell any of such obligations. Any agreement
providing for delaying payment (with respect to obligations sold)
until after September 30, 1988, or for delaying delivery of such
obligations or delaying taking other actions in furtherance of such a
sale until after such date, shall be considered to be a violation of the
preceding sentence.”.

TITLE IV—-MEDICARE, MEDICAID, AND
OTHER HEALTH-RELATED PROGRAMS
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4046. Limits on payment for ophthalmic ultrasound.

4047. Custol charges for primary care services of new physicians.

4048. Payment for physician anesthesia services.

4049. Fee schedules for radiologist services.

4050. Fee schedules for physician pathology services.

4051. Elimination of markup for certain purchased services.

4052. Collection of past-due amounts owed by physicians who breached con-
tracts under the National Health Service Corps Scholarship Program.

? Sec. 4053, Elimination of 1975 floor for prevailing phfrsiclan charges.

10 Sec. 4054. Application of maximum allowable actual charge (MAAC).

11 Sec. 4055. Applying copayment and deductible to certain outpatient physicians’

services.
12 Sec, 4056, Physician payment studies.

SUBPART B—PROVISIONS RELATING TO PAYMENTS FOR OTHER SERVICES

4061, Extension of reduction for other part B items and services payments
under sequester order. ¥

4062. Payments for durable medical equipment, prosthetic devices, orthotics,

and prosthetics.

4063. Payment for intraocular lenses.

4064. Clinical diagnostic laboratory tests.

. Return on equity payments to outpatient departments.

4066. Payments to hospital outpatient departments for radi.olu?.

4067. Updating maximum rate of payment per visit for independent rural

ealth clinics.

4068. Payment for ambulatory surgery at eye, and eye and ear, specialty
hospitals.

SUBPART C—ELIGIBILITY AND BENEFITS CHANGES

4070. Coverage of mental health services.
4071. Coverage of influenza vaccine and its administration.
4072. Payment for therapeutic shoes for individuals with severe diabetic foot

EELELLTLE 48K
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isease.
4073. Coverage of certified nurse-midwife services.

® Copy read “Sec. 4052.".

10 Copy read “'Sec. 4053.".
'! Copy read “'Sec. 4054.".
12 Copy read “Sec. 4055.".
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4075.
4076.
40717.
4078,
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Coverage of social worker services furnished by a health maintenance or-
ganization to its members.

Clarification of coverage of drugs used in immunosuppressive therapy.

Services of a physician assistant.

Psychologist services in clinics.

Provision of offsite comprehensive outpatient rehabilitation services.

4079. Demonstration projects to provide menl on a prepaid, capitated basis
for community nursing and am amry care furnished to medicare
beneficiaries.

4080. Part B premium.

4081,
4082,

4034:

4085.

4091.
4092.
4093,

4094.
4095,
4096.

4097.
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4101.
4102,
4103.
4104.

4105.
4106,

4107
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4111.
4112,

4113.
4114,
4115,
4116.

41117,
4118

£ 488 £ ¢
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SUBPART D—OTHER PROVISIONS

Submission of claims to supplemental insurance carriers.

Revision of part B hearings.

Provisions relating to Physician Payment Review Commission.

Technical amendments related to certified registered nurse anesthetists.
Miscellaneous and technical provisions.

Part 4—PeER REVIEW ORGANIZATIONS

Contract provisions.

Preference in contracting with in-State organizatins.

Requiring reasonable notice and opportunity for discussion prior to
denial of claim.

Peer !? review norms and education.

Preexclusion hearings

Limitation of beneﬁcmry liability for services disallowed by peer review
organizations.

Separate funding levels.

Subtitle B—Medicaid

Part 1—EuciBiLiTy AND BENEFITS

Medicaid benefits for poor children and pregnant women.

Home and community-based services for the elderly.

Physicians' services furnished by dentists.

Optional medicaid coverage of individuals in certain States ' receiving
only optional State '* supplementary payments.

Miscellaneous SSl-related amendments.

Cllqul;l?hon of coverage of clinic services furnu;hed to homeless outside
acility.

Medically needy income levels for certain Z-member couples in
California.'®

Part 2—OTHER PROVISIONS

Increasing the maximum annual medicaid payments that may be made
to the commonwealths and territories.

Adjustment in medicaid payment for inpatient hospital services fur-
nished by disproportionate share hospitals.

HMO-related provisions.

Medicaid waiver for hospice care for AIDS patients.

State demonstration ts.

Wlasalver d:ut.bonty under the medicaid program for the Northern Mariana

an
Delay quality control sanctions for medicaid.
Technical and miscellaneous amendments.

Subtitle C—Nursing Home Reform
ParT 1—MEDICARE PROGRAM

. Requirements for skilled nursing facilities.

Survey and certification process.

. Enforcement process.
. Effective dates.
. Annual report.

Construction.

'3 Copy read “reer”.

“Co

read “states”, and “state”, respectively.

3% Copy read “california."”.
18 Copy read "northern mariana islands.”.
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2 USC 902 note.
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PARrT 2—MEeDICAID PROGRAM

4211. Requirements for nursing facilities.

4212. Survey and certification process.

4213. Enforcement process.

4214. Effective dates.

4215. Annual report.

4216. Construction.

4217. Final regulations with respect to plans of correction or reduction.
4218. Medicaid certifications and recertifications for certain services.

Subtitle D—Vaccine Compensation

4301. Short title, reference.
4302. Effective date.

4303. Compensation.

4304. Petitions.

4305. Citizen's actions.

4306. Vaccine'®* administrators.
4307. Court jurisdiction.

Subtitle E—Rural Health

4401. Office of Rural Health Policy.

4402. Impact analyses of medicare rules and regulations on small rural
hospitals.

4403. Set aside for experiments and demonstration projects relating to rural
health care issues.

PART 1—RELATING ONLY TO PART A

SEC. 4001. EXTENSION OF REDUCTIONS UNDER SEQUESTER ORDER.

Notwithstanding any other provision of law (including any other
provision of this Act), the uctions in the amount of payments
required under title XVIII of the Social Security Act made by the
final sequester order issued by the President on November 20, 1987,
pursuant to section 252(b) of tﬁe Balanced Budget Emergency Deficit
Control Act of 1985 shall continue to be effective (as provided by
sections 252(a)4XB) and 256(dX2) of such Act) through—

(1) March 31, 1988, with respect to lpaJ'ments for inpatient
hospital services under such title (including payments under
section 1886 of such title attributable or allocated to part A of
such title); and

(2) December 31, 1987, with respect to payments for other
items and services under part A of such title.

SEC. 4002. BASIC HOSPITAL PROSPECTIVE PAYMENT RATES.

(a) Basic UrpaTe Facror ror PPS Hosprrars.—Clause (i) of sec-
tion 1886(bX3XB) of the Social Security Act (42 U.S.C.
1395ww(b)X3)B)) is amended by striking “and for fiscal year 1988” in
subclause (II) and all that follows through the end of such clause and
inserting after such subclause the following:

“/(II1I) for fiscal year 1988, 3.0 percent for hospitals located in a
rural area, 1.5 percent for hospitals located in a large urban
ﬁrea _(ﬁ;iefmed in subsection (dX2XD)), and 1.0 percent for other

ospitals,

"EV) for fiscal year 1989, the market basket percentage in-
crease minus 1.5 percent for hospitals located in a rural area,
the market basket percentage increase minus 2.0 percent for
hospitals located in a large urban area, and the market basket
percentage increase minus 2.5 percent for other hospitals, and

“(V) for fiscal year 1990 and each subsequent year, the
market basket percentage for hospitals in all areas.”.

‘%= Copy read “Vacine''.
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(b) LARGE UrBAN AreA DerFINED.—The second sentence of section
1886(d)(2XD) of such Act (42 U.S.C. 1395ww(d)}2XD)) ' is amended
by inserting after “under auhsectlon (a) by regulation;” the follow-
ing: “the term ‘large urban area’ means, with respect to a fiscal
year, such an urban area which the Secretary determines (in the
publication described in subsection (eX5XB) before the fiscal year)
has a population of more than 1,000,000 (as determined by the
Sec based on the most recent available population data pub-
lished by the Bureau of the Census);”.

(¢) ApgusTMENT FOR Hosprrars IN LARGE URBAN AREAS OR IN
RURAL AREAS.—

(1) IN GENERAL.—Section 1886(dX3) of such Act (42 U.S.C.
1395ww(d)(3)) is amended—
(A) in the matter before subparagraph (A), by striking
“urban or rural area.s ’ and inserting “large urban, other
urban, or rural areas”;
(B) in first sentence of subparagra h (A)—

(i) by striking ‘“The Secre " and inserting ‘(i) For
discharges occuring in a fiscal year beginning before
October 1, 1987, the Secretary”,

(i) ggsstnkmg "each of ﬁscal years 1985, 1986, 19817,
and 1 “the fiscal year mvmlved” and

(iii) by striking “, and adjusted for subsequent fiscal
years in accordance with the final determination of the
Secretary under subsection (e)4), and adjusted to re-
flect the most recent case-mix data available,”;
_ (O) by adding at the end of subparagraph (A) the follow-
new clauses:

“(n) 'or disch occurring in a fiscal year beginning on or

after October 1, 1987, the Secretary shall compute an average
standardized amount for hospitals located in a large urban area,
for hospitals located in a rural area, and for hospitals located in
urban areas, within the United States and within each region,
equal to the respective average standardized amount computed
for the previous fiscal year under this subparagraph in
by the applicable percentage increase under subsection
(bX3XB)Xi) with respect to hospitals located in the respective
areas for the fiscal year involved.

“(iii)) Average standardized amounts computed under th:s
garagraph shall be ad]usted to reflect the most recent case-mix

ta available.”;

(D) in subparagraph (D)—
(i) by striking “URBAN AND RURAL HOSPITALS” in the
heading and inse ‘“HOSPITALS IN DIFFERENT AREAS”,
(i) in clause (i), by inserting “(or, for dmcharges
occurring on or after April 1, 1988, in a large
area or other urban area)” after “urban area’ the first
place it appears, and
(iii) in clause (i), by inserting “such” before “an
urban area” the second place it appears.

(2) CoNFORMING AMENDMENTS.—Section 1886(dX9XA) of such
Act (42 U.S.C. 1395ww(dX9XA)) is amended—

(A) in clause (iiXD), by striking “an urhan area, and” and
inserting “‘a large urban area,”’;

18 Copy read “(42 U.S.C. 1395wwwi(dN2XD)".
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(B) by redesignating subclause (II) of clause (ii) as
subclause (III); and

(C) by inserting after subclause (I) of clause (ii) the follow-
ing new subclause:

‘{,I,I) such rate for hospitals located in other urban areas,
and”.

(d) EstaBLISHMENT OF REGIONAL FLOOR.—Section 1886(d)(1)A)iii)
of such Act (42 U.S.C. 1395ww(d)(1)XAXiii)) is amended by inserting
before the period at the end the following: “, or, if greater for
discharges occurring during the period beginning on April 1, 1988,
and ending on September 30, 1990, the sum of (I) 85 percent of the
national adjusted DRG prospective payment rate determined under
paragraph (3) for such discharges, and (II) 15 percent of the regional
adjuste I,)’RG prospective payment rate determined under such
paragrapn .

(e) UppaTe ror PPS-Exempr HospiTaLs.—Section 1886(bX3)B) of
such Act (42 U.S.C. 1395ww(b)X3)(B)) is amended—

(1) in clause (i), by striking “subparagraph (A) for 12-month
cost reporting periods beginning during a fiscal year and for
purposes of”’,

(2) in clause (ii), by striking “(ii) For purposes of clause (i)”
and inserting “(ii1) For purposes of this subparagraph”, and

(3) by inserting after clause (i) the following new clause:

“(ii) For purposes of subparagraph (A), the ‘applicable percentage
increase’ for 12-month cost reporting periods beginning during—

“(I) fiscal year 1986, is 0.5 percent,

‘(II) fiscal year 1987, is 1.15 percent,

“(III) fi year 1988, is the market basket percentage in-
crease minus 2.0 percentage points, and
. “(IV) subsequent fiscal years is the market basket percentage
increase.”.

(f) RELATED CONFORMING AND TECHNICAL AMENDMENTS.—

(1) Section 1886 of such Act (42 U.S.C. 1395ww) is further
amended—

(A) by adding at the end of subsection (dX2)(D) the follow-
ing new sentence: ‘“For purposes of payment under this
subsection, a hospital is considered to be located in an
urban area or large urban area, respectively, if the hospital
is paid under this subsection at the rate for hospitals
located in such an area.”;

(B) in subsection (e)X3)B), by striking “or determine”’;

(C) in subsection (e}4)—

(i) by striking “for fiscal year 1988"” and inserting
“for each fiscal year (beginning with fiscal year 1988)"”,
(ii) bg striking “and shall determine for each subse-
quent fiscal year” and all that follows through “fiscal
year, and”, and

(iii) by amending the last sentence to read as follows:
“The appropriate change factor may be different for all
large urban subsection (d) hospitals, other urban
subsection (d) hospitals, urban subsection (d) Puerto
Rico hospitals, rural subsection (d) hospitals, and rural
subsection (d) Puerto Rico hospitals, and all other hos-
pitals and units not paid under subsection (d), and may
vary among such other hospitals and units.”; and

(D) in paragraph (5), by striking “or determination” each
place it appears.
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(2) Subsection (a)X1)B)ii) of section 107 of the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of
1987 (Public Law 100-119) is amended, effective as of the date of 42 USC 1395ww
the enactment of such Act, by inserting *, the target percentage note.
and DRG percentage shall be those specified in subsection
(d)X1XCXiv) of such section, and the applicable percentage in-
crease in a hospital’s target amount shall be deemed to be 0
percent” before the period at the end.

(g) ErFecTIVE DATES.— 42 USC 1395ww

(1) PPS HOSPITALS, DRG PORTION OF PAYMENT.—In the case of a note.
subsection (d) hospital (as defined in paragraph (6))—

(A) the amendments made by subsections (a) and (c) shall
appl wlpayments made under section 1886(a)(1XAXiii) of
the goc Security Act on the basis of discharges occurring
on or after April 1, 1988, and

(B) for discharges occurring on or after October 1, 1988,
the a J)pllcable percentage increase (described in section
1886(d)X3)B) of such Act) !7 for discharges occurring during
fiscal year 1987 is deemed to have been such percentage
increase as amended by subsection (a).

(2) PPS SOLE COMMUNITY HOSPITALS, HOSPITAL SPECIFIC PORTION
OF PAYMENT.—In the case of a subsection (d) hospital which
receives payments made under section 1886(d)(1)XA) of the Social
Security Act because it is a sole community hospital—

(A) the amendment made by subsections (a) and (c) shall
apply to payments under section 1886(d)}1XAXiiXI) of the
Social Security Act made on the basis of discharges occur-
ring durmg a cost reporting period of a hospital, for the
hospital’s cost reporting penoge beginning on or after Octo-
ber 1, 1987;

(B) noththstandmg sub; aph (A), for cost reporting
period beginning during fi year 1988, the applicable
percentage increase (as defined in section 1886(d)3XB) of
such Act) for the—

(i) first 51 days of the cost reporting period shall be 0

rcent,

(éi) next 132 days of such period shall be 2.7 percent,
an

(iii) remainder of such period of the cost reporting
period shall be the applicable percentage increase (as so
defined, as amended by subsection (a)); and

(C) for cost reporting &enods beginning on or after Octo-
ber 1, 1988, the applicable percentage increase (as so de-
fined) with respect to the previous cost reporting period
shall be deemed to have been the applicable percentage
increase (as so defined, as amended by subsection (a)).

(3) PPS-ExEMPT HOSPITALS.—In the case of a hospital that is
not a subsection (d) hospital—

(A) the amendments made by subsection (e) shall a; 1pplg
cost reporting periods beginning on or after October 1, 1987;

(B) notwi!;hstand sub, aragraph (A), for the hospital s
cost reporting peri %l w fiscal year 1988,
payment under title X of the Security Act shall
be made as though the applicable percentage increase de-

17 Copy read “Act))”.
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Effective date.

scribed in section 1886(b)(3XB) of such Act were equal to the
product of 2.7 percent and the ratio of 315 to 366; and

(C) for cost reporting periods beginning on or after Octo-
ber 1, 1988, the applicable percentage increase (as so de-
fined) with respect to the cost reporting period beginning
during fiscal year 1988 shall be deemed to have been 2.7
percent.

(4) DEFINITION, REGIONAL FLOOR, AND TECHNICAL AND
CONFORMING AMENDMENTS.—The amendments made by subsec-
tions (b) and (d) and paragraphs (1) and (2) of subsection (f) shall
take effect on the date of the enactment of this Act.

(5) TRANSITION FOR LARGE URBAN AREA RATES.—In computing
the average standardized amount for hospitals located in a large
urban area or other urban area under section 1886(d)}3)AXii) of
the Social Security Act (as amended by subsection (c)) for fiscal
year 1988, the reference to “the respective average standardized
amount computed for the previous fiscal year under this
subparagraph” is deemed a reference to the average standard-
izetfgmount computed for hospitals located in an urban area for
the 51-day period beginning on October 1, 1987.

(6) DeFINITION.—In this subsection, the term “subsection (d)
hospital’ has the meaning given such term in section
1886(d)(10XB) of the Social Security Act.

SEC. 4003. INCREASE IN DISPROPORTIONATE SHARE ADJUSTMENT AND
REDUCTION IN INDIRECT MEDICAL EDUCATION PAYMENTS.

(a) RebucTioN 1N INDIRECT MEDICAL EpUCATION PAYMENTS.—

(1) Section 1886(d)X5)XBXii) of the Social Security Act (42 U.S.C.
1395ww(d)(5)B)(ii)) is amended—

(A) in subclause (I), by striking “2"” and inserting in lieu
thereof “1.89”; and

(B) in subclause (II), by striking “1.5” and inserting in
lieu thereof *1.43".

(2) Section 1886(dX3XCXii) of such Act (42 U.S.C.
1395ww(d)X3)C)ii)) is amended by inserting “and by section
4003(a)1) of the Omnibus Budget Reconciliation Act of 1987"
after “1985"” each place it appears in subclauses (I) and (II).

(b) INCREASE IN DISPROPORTIONATE SHARE ADJUSTMENT.—Section
1886(dX5XF) of such Act (42 U.S.C. 1395ww(dX5)B))—

(1) in clause (iii), by striking “15 percent” and inserting “25
percent”, and

(2) in clause (ivXD), by striking “the lesser of 15 percent, or”.

(c) EXTENSION OF DISPROPORTIONATE SHARE ADJUSTMENT.—Sec-
tions 1886(d)2)CXiv) (42 U.S.C. 1395ww(d)X2)XCXiv)), 1886(dX3NCXiiX])
(42 US.C. 1395ww(d)3XCXiiXI)), 1886(dX3XCxiixII) (42 U.S.C.

1395ww(dX3XC)ii)ID)), 1886(dX5XBXiiXI) (42 U.S.C.
1395ww(dX5)XBXiiXI)), 1886(dX5)B)(1iXII) (42 US.C
1395wwi(d)5)XBX1iX1D)), and 1886(dX5)FXi) (42 U.S.C.
1395ww(d)5XF)X1)) of the Social Security Act are each amended by

striking “1989” and inserting in lieu thereof “1990".
(d) SpeciaL RuLE.—In the case of a hospital which—

(1) consists of 2 inpatient hospital facilities which are more
than 4 miles apart and each of which is in a separate political
jurisdiction within the same State and one of which meets the
criteria under section 1886(d)X5XF) of the Social Security Act for
serving a significantly disproportionate number of low-income
patients as if that facility were a separate hospital; and
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(2) receives payments for inpatient hospital services under

title XVIII of the Social Security Act which are less than the

hospital’s reasonable costs,
the Secretary of Health and Human Services, upon application by
the hospital, may treat each of the facilities of hospital as separate
hospitals for purposes of applying section 1886(d)(5)F) of the Social
Security Act, for discharges occurring on or after October 1, 1988.

(e) ErrecTivE DATE.—The amendments made by this section shall 42 USC 1395ww

agply to payments for discharges occurring on or after October 1, note.
1988.

SEC. 4004. PROVISIONS RELATING TO WAGE INDEX.

(a) Survey.—Section 1886(dX3XE) of the Social Security Act (42
U.S.C. 1395ww(d)3)E)) is amended by adding at the end the follow-
ing: “Not later than October 1, 1990 (and at least every 36 months
thereafter), the Secretary shall update the factor under the preced-
ing sentence on the basis of a survey conducted by the Secretary
(and updated as appropriate) of the wages and wage-related costs of
subsection (d) hospitals in the United States. To the extent deter-
mined feasible by the Secretary, such survey shall measure the
earnings and paid hours of employment by occupational category
and shall exclude data with respect to the wages and wage-related
costs incurred in furnishing skilled nursing facility services.”.

(b) Crinic HospitaL WaGE INpices.—In calculating the wage index 42 USC 1395ww
under section 1886(d) of the Social Security Act for purposes of note.
making payment adjustments after September 30, 1988, as required
under paragraphs (2)H) and (3XE) of such section, in the case of any
institution which received the waiver specified in section 602(k) of
the Social Security Amendments of 1983, the Secretary of Health
and Human Services shall include wage costs paid to related
organization employees directly involved in the delivery and
administration of care provided by the related organization to hos-
pital inpatients. For purposes of the preceding sentence, the term
“wage costs’” does not include costs of overhead or home office
administrative salaries or any costs that are not incurred in the
hospital’s Metropolitan Statistical Area.

SEC. 4005. RURAL HOSPITALS.

(a) REVisioN OF STANDARDS FOR INCLUDING A RURAL CoUNTY IN AN
URBAN AREA.—

(1) TREATING CERTAIN RURAL HOSPITALS ADJACENT TO URBAN
AREAS AS URBAN HOSPITALS.—Section 1886(d)(8) of the Social
Security Act (42 U.S.C. 1395ww(d)(8))—

(A) by redesignating clauses (i) and (ii) of subparagraphs
(A) and (B) as subclauses (I) and (II), respectively,
(B) by redesignating subparagraphs (A) and (B) as clauses
(1) and (ii), respectively,
(C) by inserting “(A)"” after ‘(8)”, and
(D) by adding at the end the following new subparagraph:
“(B) The Secretary shall treat a hospital located in a rural county
adjacent to one or more urban areas as being located in the urban
metropolitan statistical area to which the greatest number of
workers in the county commute, if—

“(i) the rural county would otherwise be considered part of an
urban area but for the fact that the rural county does not meet
the standard relating to the rate of commutation between the
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42 USC 1395ww
note.

42 USC 1395tt.

Regulations.

rural county and the central county or counties of any adjacent
urban area; and

“(ii) either (I) the number of residents of the rural county who
commute for employment to the central county or counties of
any adjacent urban area is equal to at least 15 percent of the
number of residents of the rural county who are employed, or
(II) the sum of the number of residents of the rural county who
commute for employment to the central county or counties of
any adjacent urban area and the number of residents of any
adjacent urban area who commute for employment to the rural
county is at least equal to 20 percent of the number of residents
of the rural county who are employed.

“(C) The Secretary shall make a proportional adjustment in the
standardized amount determined under paragraph (3) for hospitals
located in an urban area to assure that the provisions of subpara-
graph (B) do not result in aggregate payments under this section
that are greater or less than those that would otherwise be made.
The Secretary shall make such adjustment in payments under this
section to hospitals located in rural areas as are necessary to assure
that the aggregate of payments to rural hospitals not affected by
subparagraph (B) are not changed as a result of the application of
subparagraph (B).”.

(2) LocaTiON OF HOSPITAL.—For purposes of section 1886 of the
Social Security Act, Watertown Memorial Hospital in Water-
town, Wisconsin is deemed to be located in Jefferson County,
Wisconsin.

(3) EFFecTIVE DATE.—This section, and the amendments made
by paragraph (1), shall apply to discharges occurring on or after
October 1, 1988.

(b) ExPANSION OF SWING-BED PROGRAM.—

(1) EXPANSION TO HOSPITALS WITH FEWER THAN 100 BEDS.—
Section 1883(b)1) of the Social Security Act (42 U.S.C.
1395tt(b)1)) is amended by striking “50 beds” and inserting “100
beds”.

(2) REQUIREMENTS FOR HOSPITALS WITH MORE THAN 49 BEDS.—
Section 1883(d) of such Act (42 U.S.C. 1395dd(d)) is amended—

(A) by inserting “(1)”" after “(d)”, and
(B) by adding at the end the following new paragraphs:

“(2(A) Any agreement under this section with a hospital with
more than 49 beds shall provide that no payment may be made for
extended care services which are furnished to an extended care
patient after the end of the 5-day period (excluding weekends and
holidays) beginning on an availability date for a skilled nursing
facility, unless the patient’s physician certifies, within such 5-day
period, that the transfer of that patient to that facility is not
medically appropriate on the availability date. The Secretary shall
prescribe regulations to provide for notice by skilled nursing facili-
ties of availability dates to hospitals which have agreements under
this section and which are located within the same geographic
region (as defined by the Secretary).

“(B) In this paragraph:

‘() The term ‘availability date’ means, with respect to an
extended care patient at a hospital, any date on which a bed is
available for the patient in a skilled nursing facility located
within the geographic region in which the hospital is located.
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“(ii) The term ‘extended care patient’ means an individual
being furnished extended care services at a hospital pursuant to
an agreement with the Secretary under this section.

“(3) In the case of an agreement for a cost reportingeperiod under
this section with a hospital that has more than 49 beds, payment
may not be made in the period for patient-days of extended care
services that exceed 15 percent of the product of the number of days
in the period and the average number of licensed beds in the
hospital in the period.”.

(3) ReporT.—The Secretary of Health and Human Services 42 USC 1395tt
shall report to Congress, not later than February 1, 1989, note.
concerning—

(A) the proportion of admissions to hospitals for extended
care services under section 1883 of the Social Security Act
which are denied or approved by a peer review organization
under section 1154(a)(1) of such Act, and

(B) on recommendations for methods of encouraging hos-
pitals that—

(i) have a low occupancy rate,
(ii) are eligible to enter (but have not entered) into an
agreement under section 1883 of such Act, and
(iii) are located in areas with a need for additional
providers of extended care services,
to enter into such agreements.

(4) EFFecTIVE DATE.—The amendments made by paragraphs 42 USC 1395t
(1) and (2) shall apply to agreements under section 1883 of the note.
Social Security Act entered into after March 31, 1988.

(c) PAyMENTS TO SoLE CoMMUNITY HOSPITALS.—

(1) Section 1886(d)X5)CXii) of the Social Security Act (42 U.S.C.
1395ww(d)X5XC)(ii)) is amended—

(A) by striking ‘“1988" in the second sentence and insert-
ing “1990”, and

(B) by inserting after the second sentence the following:

“A subsection (d) hospital that meets the criteria for clas-
sification as a sole community hospital and otherwise
qualifies for the adjustment authorized by the preceding
sentence may qualify for such an adjustment without

rd to the formula by which payments are determined
for the hospital under paragraph (1XA).”.

(2XA) The amendments made by paragraph (1) shall apply to 42 USC 1395ww
cost reporting periods beginning on or after October 1, 1987 note.

(B) The Secretary of Health and Human Services shall take
appropriate steps to ensure that the total amount paid in a
fiscal year under title XVIII of the Social Security Act by reason
of the amendment made by paragraph (1XB) does not exceed
$5,000,000 in the case of fiscal year 1988 and $10,000,000 for
fiscal year 1989.

(d) MEDICARE CLASSIFICATION OF RURAL REFERRAL CENTERS.—

(1) EXTENSION OF CLASSIFICATION.—

(A) IN GeENErRAL—The first sentence of section
1886(dX5XCXiXI) of the Social Security Act (42 U.S.C.
1395ww(d)X5)C)YiXD)) is amended by striking “500” and
inserting “275".

(B) ErFecTiVE DATE.—The amendment made by subpara- 42 USC 1395ww
irafi}il(i})g gémll apply to discharges occurring on or after note.

(2) STuDY.— 42 USC 1395ww
note.
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(A) In GENERAL.—The Secretary of Health and Human
Services shall provide for a study of the criteria used for the
classification of hospitals as rural referral centers under
section 1886(dX5XCXi) of the Social Security Act. The study
shall include an examination of —

(i) the extent that hospitals classified as rural refer-
ral centers receive more or less than their actual costs
of providing inpatient hospital services, and

(ii) the appropriateness of providing for payment for
such centers at a rate other tan the rate for a hospital
located in an other urban area.

(B) ReporT.—The Secretary shall report to Congress, by
not later than March 1, 1989, on the study conducted under
subparagraph (A) and on recommendations for the criteria
that should be applied under section 1886(dX5)CXi) of the
Social Security Act for the classification of hospitals as
rural referral centers for cost reporting periods beginning
on or after October 1, 1989.

(e) GRANT PROGRAM FOR RURAL HEALTH CARE TRANSITION.—

(1) The Administrator of the Health Care Financing Adminis-
tration, in consultation with the Assistant Secretary for Health
(or a designee), shall establish a J:rogram of grants to assist
eligible small rural hospitals and their communities in the
planning and implementation of projects to modify the type and
extent of services such hospitals provide in order to adjust for
one or more of the following factors:

(A) Changes in clinical practice patterns.

(B) Changes in service populations.

(C) Declining demand for acute-care inpatient hospital
capacity.

(D) Declining ability to provide appropriate staffing for
inpatient hospitals.

(E) Increasing demand for ambulatory and emergency
services.

(F) Increasing demand for appropriate integration of
community health services.

(G) The need for adequate access (including appropriate
transportation) to emergency care and inpatient care in
areas in which a significant number of underutilized hos-
pital beds are being eliminated.

(H) The Administrator shall submit a final report on the
program to the Congress not later than 180 days after all
projects receiving a grant under the program are
completed.

Each demonstration project under this subsection shall dem-
onstrate methods of strengthening the financial and managerial
capability of the hospital involved to provide necessary services.
Such methods may include programs of cooperation with other
health care providers, of diversification in services furnished
(including the provision of home health services), of physician
recruitment, and of improved management systems.

(2) For pu of this subsection, the term “eligible small
rural hospital” !®¥ means any non-Federal, short-term general
acute care hospital that—

1® Copy read * ‘eligible small rural hospital' .
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(A) is located in a rural area (as determined in accordance
with subsection (d)),

(B) has less than 100 beds, and

(C) is not for profit.

(3XA) Any eligible small rural hospital that desires to modify
the type or extent of health care services that it provides in
order to adjust for one or more of the factors specified in
paragraph (1) may submit an application to the Governor of the
State in which it is located. The application shall specify the
nature of the project proposed by the hospital, the data and
information on which the project is based, and a timetable (of
not more than 24 months) for completion of the project. The
application shall be submitted on or before a date specified by
the Administrator and shall be in such form as the Adminis-
trator may require.

(B) The Governor shall transmit any application submitted
pursuant to subparagraph (A) to the Secretary not later than 30
days after it is received by the Governor, accompanied by any
comments with respect to the application that the Governor
deems appropriate.

(C) The Governor of a State may designate an appropriate
State agency to receive and comment on applications submitted
under subparagraph (A).

(4) A hospital shall be considered to be located in a rural area
for purposes of this subsection if it is treated as being located in
a rural area for purposes of section 1886(dX3XD) of the Social
Security Act.

(5) In determining which hospitals making application under
paragraph (3) will receive grants under this subsection, the
Administrator shall take into account—

(A) any comments received under paragraph (3)XB) with
respect to a proposed project;
(B) the effect that the project will have on—
(1) reducing expenditures from the Federal Hospital
Insurance Trust Fund,
(i1) improving the access of medicare beneficiaries to
health care of a reasonable quality;
(C) the extent to which the proposal of the hospital, using
appropriate data, demonstrates an understanding of—
(é} the primary market or service area of the hospital,
an
(ii) the health care needs of the elderly and disabled
that are not currently being met by providers in such
market or area, and
(D) the degree of coordination that may be expected
between the proposed project and—
(i) other local or regional health care providers, and
(i) community and government leaders,
as evidenced by the availability of support for the project (in
cash or in kind) and other relevant factors.

(6) A grant to a hospital under this subsection may not exceed
$50,000 a year and may not exceed a term of 2 years.

(TXA) Egcept as provided in subparagraphs (D) and (C), a
hospital receiving a grant under this subsection may use the
grant for any of expenses incurred in planning and implement-
ing the project with respect to which the grant is made.
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(B) A hospital receiving a grant under this subsection for a
project may not use the grant to retire debt incurred with
respect to any capital expenditure made prior to the date on
which the project is initiated.

(C) Not more than one-third of any grant made under this
subsection may be expended for capital-related costs (as defined
by the Secretary for purposes of section 1886(a)4) of the Social
Security Act) of the project.

(8XA) A hospital receiving a grant under this section shall
furnish the Administrator with such information as the
Administrator may require to evaluate the project with respect
to which the grant is made and to ensure that the grant is
expended for the purposes for which it was made.

(B) The Administrator shall report to the Congress at least
once every 6 months on the program of grants established under
this subsection. The report shall assess the functioning and
status of the program, shall evaluate the progress made toward
achieving the purposes of the program, and shall include any
recommendations the Secretary may deem appropriate with
respect to the program. In preparing the report, the Secretary
shall solicit and include the comments and recommendations of
private and public entities with an interest in rural health care.

(C) The Administrator shall submit a final report on the
program to the Congress not later than 180 days after all
projects receiving a grant under the program are completed.

(9) For purposes of carrying out the program of grants under
this subsection, there are authorized to be appropriated from
the Federal Hospital Insurance Trust Fund $15,000,000 for each
of the fiscal years 1989 and 1990.

SEC. 4006. PAYMENTS FOR HOSPITAL CAPITAL.

(a) REDUCTIONS IN PAYMENTS FOR CAPITAL.—Section 1886(g)(3XA)
of the Social Security Act (42 U.S.C. 1395ww(g)3)(A)) is amended—

(A) in clause (ii), by striking “, and” and inserting “on or
after October 1, 1987, and before January 1, 1988,”,

(B) by striking clause (iii) and inserting the following:
“(iii) 12 percent for CEBacyment.s attributable to portions of cost
reporting periods or discharges (as the case may be) in fiscal

year 1988, occurring on or after January 1, 1988, and
“(iv) 15 percent to portions of cost reporting periods or dis-
charges (as the case may) be occurring during fiscal year 1989."”.

(b) ProsPECTIVE PAYMENT FOR CAPITAL-RELATED CoSTS.—

(1) IN GENERAL.—Paragraph (1) of section 1886(35 of such Act
(42 U.S.C. 1395ww(g)) is amended to read as follows:

“(g)1XA) Notwithstanding section 1861(v), instead of any amounts
that are otherwise payable under this title with respect to the
reasonable costs of subsection (d) hospitals and subsection (d) Puerto
Rico hospitals for capital-related costs of inpatient hospital services,
the Secretary shall, for hospital cost reporting periods inning on
or after October 1, 1991, provide for payments for such costs in
accordance with a prospective payment system established by the

Secretary.
“(B) Such system—

“(i) shall provide for (I) a payment on a per discharge basis,
and (II) an appropriate weighting of such payment amount as
relates to the classification of the discharge;
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“(ii) may provide for an adjustment to take into account
variations in the relative costs of capital and construction for
the different types of facilities or areas in which they are
located;

“(iii) may provide for such exceptions (including appropriate
exceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and

“(iv) may provide for suitable adjustment to reflect hospital
occupancy rate.

“(C) In this paragraph, the term ‘capital-related costs’ has the
meaning given such term by the Secretary under subsection (a)(4) as
of September 30, 1987, and does not include a return on equity
capital.”.

(2) CONFORMING AMENDMENT.—Section 1886 of such Act is
amended—

(A) in subsection (a)(4), by striking “with respect to costs
incurred in cost reporting periods beginning prior to Octo-
ber 1 of 1987 (or of such later year as the Secretary may, in
his discretion, select), other capital-related costs, as defined
by the Secretary” and inserting “other capital-related costs
(as defined by the Secretary for periods before October 1,
1987)”, and

(B) by striking subparagraph (C) of subsection (g)(3).

(3) EFFECTIVE n.u'ss.——'ﬁ:e amendment made by paragraph (1)
shall take effect on October 1, 1987. The amendments made by
paragraph (2) shall a ?ly to cost reporting periods beginning on
or after October 1, 1987.

(c) PRoPAC RePorT ON ADJUSTMENT FOR HosprTaL OccuPANCY.—
The Prospective Payment Assessment Commission shall study and
report to the Committee on Ways and Means of the House of
Representatives and the Committee on Finance of the Senate, by not
later than May 1, 1988, on the suitability and feasibility of linking

ayment for capital-related costs under part A of title XVIII of the
gocml’ Security Act to hospital occupancy rates.

SEC. 4007. REPORTING HOSPITAL INFORMATION.

(a) DEVELOPMENT OF DATA Base.—The Secretary of Health and
Human Services (in !9 this section referred to as the “Secretary”)
shall develr:;p and place into effect not later than June 1, 1989, a
data base of the operating costs of inpatient hospital services with
res to all hospitals under title X of the Social Security Act,
which data base shall be updated at least once every quarter (and
maintained for the 12-month period preceding any such update). The
data base under this subsection may include data from preliminary
cost reports (but the Secretary shall make available an updata
ana]ysi;s of the differences between preliminary and settled cost
reports).

) REPORTING OF INFORMATION ELECTRONICALLY.—

20 (1) Subject to paragraph (2), with respect tc hospital cost
reporting periods beginning on or after ber 1, 1989, the
Secretary shall place into effect a standardized electronic cost
reporting format for hospitals under the medicare program.

(2) The Secretary may cﬁalay or waive the implementation of
such format in particular instances where such implementation

1% Copy read "Services, (in".
20 Copy read “"ELecTrRoNicaLLy. —Suhject”

42 USC 1395ww.

42 USC 1395ww
note.

42 USC 1395ww
note.
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would result in financial hardship (in particular with respect to
a small percentage of medicare volume).

(c) DEMONSTRATION PROJECT.—

(1) The Secretary of Health and Human Services shall provide
for a 3-year demonstration project to develop, and determine
the costs and benefits of establishing a uniform system for the
reporting by medicare participating hospitals of balance sheet
and information described in paragraph (2). In contracting the
project, the Secretary shall require hospitals in at least 2 States,
one of which maintains a uniform hospital reporting system, to
report such information based on standard information estab-
lished by the Secretary.

(2) The information described in this paragraph is as follows:

(A) Hospital discharges (classified by category of service
and by class of primary payer).

(B) Patient days (classified by category of service and by
class of primary payer).

(C) Licensed beds, staffed beds, and occupancy (by cat-
egory of service),

(D) Outpatient visits (classified by class of primary payer).

(E) Inpatient charges and revenues (classified by class of
primary payer).

(F) Outpatient charges and revenues (classified by class of
primary payer).

(G) Inpatient and outpatient hospital expenses (by cost-
center classified for operating and capital).

(H) Reasonable costs.

(I) Other income.

(J) Uncompensated care (classified by bad debt and char-
ity care).

(K) Capital acquisitions.

(L) Capital assets.

(3) The Secretary shall develop the system under subsection
(c) in a manner so as—

(A) to facilitate the submittal of the information in the
report in an electronic form, and

(B) to be compatible with the needs of the medicare
prospective payment system.

(4) The Secretary shall prepare and submit, to the Prospective
Payment Assessment Commission, the Comptroller General, the
Committee on Ways and Means of the House of Representa-
tives, and the Committee on Finance of the Senate, by not later
than 45 days after the end of each calendar quarter, data
collected under the system.

(5) In paragraph (3):

(A) The terms “bad debt” and “charity care” have such
meanings as the Secretary establishes.

(B) The term ‘“class” means, with respect to payers, the
programs under this title VIII of the Social Security Act, a
State plan approved under title XIX of such Act, other
third party-payers, and self-paying individuals.

(6) 2! The Secretary shall set aside at least $1,000,000 for each
of fiscal years 1988, 1989, and 1990 from existing research funds

21 Copy read "(T)"
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to develop the format, according to paragraph (1), and at least
$2,000,000 from program operations funds for data collection
and analysis, but total funds shall not exceed $15,000,000 over 3
years.

(T) 22 The Comptroller General shall analyze the adequacy of
the existing system for reporting of hospital information and
the costs and benefits of data reporting under the demonstra-
tion system and will recommend improvements in hospital data
collection and in analysis and display of data in support of
policy making.

23 (d) ConsuLTtaTiON.—The Secretary shall consult representatives
of the hospital industry in carrying out the provisions of this section.

SEC. 1008. OTHER PROVISIONS RELATING TO PAYMENT FOR INPATIENT
HOSPITAL SERVICES.

(a) MassacHUSETTS MEDICARE REPAYMENT.—The Secretary of
Health and Human Services shall not, on or after the date of the
enactment of this Act, and before January 1, 1989, recoup from, or
otherwise reduce ajpayments to, hospitals in the State of Massachu-
setts because of alleged overpayments to such hospitals under part
A of title XVIII of the Social Security Act which occurred during the
period of the statewide hospital reimbursement demonstration
groject conducted in that State, between October 1, 1982, and June

0, 1986, under section 402 of the Social Security Amendments of
1967 and section 222 of the Social Security Amendments of 1972,
(b) CLARIFICATION OF SECTION 1814(b) STATE WAIVER AUTHORITY.—
(1) APPLICATION OF AGGREGATE TEST.—Section 1814(bX3)B) of
the Social Security Act (42 U.S.C. 1395f(b)3)XB)) is amended by
striking “rate of increase for the previous three-year period”
and inserting ‘“‘aggregate rate of increase from October 1, 1983,
to the most recent date for which annual data are available”.

(2) ErFecTIVE DATE.—The amendment made by paragraph (1) 42 USC 1395f

shall take effect on the date of the enactment of this Act, note

(c) CoNTINUATION OF BAD DEBT RECOGNITION FOR HOSPITAL SERV- 42 USC 1395f
ICES.—In making payments to hospitals under title XVIII of the note.
Social Security Act, the Secretary of Health and Human Services
shall not make any change in the policy in effect on August 1, 1987,
with respect to payment under title X of the Social Security Act
to providers of service for reasonable costs relating to unrecovered
costs associated with unpaid deductible and coinsurance amounts
incurred under such title (including criteria for what constitutes a
reasonable collection effort).

(d) HosprrAL OuTLIER PAYMENTS AND PoLiCcY.— 42 USC 1395ww

(1) INCREASE IN OUTLIER PAYMENTS FOR BURN CENTER DRGS.— Note.

(A) In cenNeErAL—For discharges classified in diagnosis-
related groups relating to burn cases and occurring on or
after April 1, 1988, and before October 1, 1989, the marginal
cost of care permitted by the Secretary of Health and
Human Services under section 1886(d)(5XAXiii) of the Social
Security Act shall be 90 percent of the appropriate per diem
cost of care or 90 percent of the cost for cost outliers.

(B) BUDGET NEUTRALITY.—Subparagraph (A) shall be im-
plemented in a manner that ensures that total payments
under section 1886 of the Social Security Act are not in-

i dpy read “(B)".
#3*(d)” Paragraph had wrong indention.
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42 USC 1395ww
note.

creased or decreased by reason of the adjustments required
by such subparagraph.

(2) LIMITATION ON CHANGES IN OUTLIER REGULATIONS.—

(A) INn cENErAL.—Notwithstanding any other provision of
law, except as required to implement specific provisions
required under statute, the Secretary of Health and Human
Services is not authorized to issue in final form, after the
date of the enactment of this Act and before September 1,
1988, any final regulation which changes the method of
gggment for outlier cases under section 1886(d)(5)A) of the

ial Security Act.

(B) Propac 2* rReporRT.—The chairman of the Prospective
Payment Assessment Commission shall report to the Con-
gress and the Secretary of Health and Human Services, by
not later than June 1, 1988, on the method of payment for
outlier cases under such section and providing more ade-
quate and appropriate payments with respect to burn
outlier cases.

(3) REPORT ON OUTLIER PAYMENTS.—The Secretary of Health
and Human Services shall include in the annual report sub-
mitted to the Congress pursuant to section 1875(b) of the Social
Security Act a comparison with respect to hospitals located in
an urban area and hospitals located in a rural area in the
amount of reductions under section 1886(d}3)B) of the Social
Security Act and additional payments under section
1886(d)(5)(A) of such Act.

(e) MISCELLANEOUS ACCOUNTING Provision.—Effective as if in-
cluded in the enactment of the Omnibus Budget Reconciliation Act
of 1986, subsection (d) of section 9307 of such Act is amended to read
as follows:

“(d) MisceLLANEOUS AccOUNTING ProvisioN.—Notwithstanding
any other provision of law, for purposes of section 1886(d)(1)XA) of
the Social gecurity Act, in the case of a hospital that—

“(1) had a cost reporting period beginning on September 28,
29, or 30 of 1985,

“(2) is located in a State in which inpatient hospital services
were paid in fiscal year 1985 pursuant to a Statewide dem-
onstration project under section 402 of the Social Security
Amendments of 1967 and section 222 of the Social Security
Amendments of 1972, and

“(3) elects, by notice to the Secretary of Health and Human
Ser\lrices by not later than April 1, 1988, to have this subsection
a ’

duringptl{e first 7 months of such cost reﬁorting period the ‘target
percentage’ shall be 75 percent and the ‘DRG percentage’ shall be 25
percent, and during the remaining 5 months of such period the
‘target percentage’ and the ‘DRG percentage’ shall each be 50
percent.”.

SEC. 4009, MISCELLANEOUS PROVISIONS,

c (a) ResponsiBiLITIES OF MEDICARE HospiTars IN EMERGENCY

ASES.—

(1) INCREASE IN CIVIL MONETARY PENALTY.—Section 1867(d)(2)

of the Social Security Act (42 U.S.C. 1395dd(d)2)) is amended by
striking “$25,000” and inserting “$50,000".

24 "Copy read "ProPAC".
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(2) EXCLUSION FROM MEDICARE PROGRAM FOR VIOLATIONS.—
Section 1867(dX1) of such Act is amended by adding at the end
the following new sentence:

“If a civil money penalty is imposed on a responsible physician
under paragraph (2), the Secretary may impose the sanction de-
scribed in section 1842(jX2XA) (relating to barring from participation
in the medicare program) in the same manner as it is imposed under
section 1842(j).”.

(3) EFrecTIVE DATE.—The amendments made by this subsec- 42 USC 1395dd
tion shall apply to actions occurring on or after the date of the note.
enactment of this Act.

(b) DesiGNATION OF PEbpiaTRic HospiTALs As MEETING CERTIFI- 42 USC 1395y
CcATION AS HEART TRANSPLANT FaciLiTy.—For purposes of determin- note.
ing whether a pediatric hospital that performs pediatric heart
transplants meets the criteria established by the Secretary of
Health and Human Services for facilities in which the heart trans-
plants performed will be considered to meet the requirement of
section 1862(aX1XA) of the Social Security Act, the Secretary shall
treat such a hospital as meeting such criteria if—

(1) the hospital’s pediatric heart transplant program is oper-
ated jointly by the hospital and another facility that meets such
criteria,

(2) the unified program shares the same transplant surgeons
and quality assurance program (including oversight committee,
patient protocol, and patient selection criteria), and

(3) the hospital demonstrates to the satisfaction of the
Secretary that it is able to provide the specialized facilities,
services, and personnel that are required by pediatric heart
transplant patients.

(c) WAIVER oF INPATIENT LiMiTATIONS FOR THE CoNNECTICUT HoOs-
PICE.25—Subsection (a) of section 9307 of the Omnibus Budget Rec-
onciliation Act of 1986 is amended— 100 Stat. 1995.

(1) by striking “TEMPORARY" in the heading, and
19% ’l':y striking “for hospice care provided before October 1,

(d) REvisioN oF APPOINTMENT PROCESS FOR PROSPECTIVE PAYMENT
AssessMENT COMMISSION. —

(1) IN GENERAL.—Section 1886(eX6)B) of the Social Security
Act (42 U.S.C. 1395ww(eX6)XB)) is amended—

(A) in the first sentence, by striking “provide expertise
and experience in the provision and financing of health
care” and inserting “include individuals with national rec-
ognition for their expertise in health economics, hospital
reimbursement, hospital financial management, and other
related fields, who provide a mix of different professionals,
broad geographic representation, and a balance between
urban and rural representatives,”; and

(B) by striking the last sentence.

(2) ErFecTIVE DATE.—The amendments made by paragraph (1) 42 USC 1395ww
shall apply to appointments made after the date of the enact- note.
ment of this Act.

(e} PsycHoroGists' Services FurnNisHED 710  HosPITAL
INPATIENTS.—

2% Copy read “LIMITATIONS FOR THE CONNECTICUT HOSPICE.".
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(1) IN GENERAL.—Section 1861(b)X3) of such Act (42 U.S.C.
1395x(bX3)) is amended by inserting ‘(including clinical

ychologist (as defined by the Secretary))” after “others” the
irst place it appears.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apglsy with respect to services furnished on or after
April 1, 1988.

() HospiTAL CONDITION OF PARTICIPATION RELATED TO INDIVIDUAL
RespoNsIBLE FOR CARE OF PATIENT.—Section 1861(e)(4) of such Act
(42 U.S.C. 1395x(e)4)) is amended by inserting “with respect to
whom payment may be made under this title” after “patient”.

(g) DELAY IN REQUIREMENTS RELATING To HOSPITAL STANDARDS
FOR ORGAN TRANSPLANTS AND STANDARDS FOR ORGAN PROCUREMENT
AGENCIES.—

(1) Section 9318(b)2) of the Omnibus Budget Reconciliation
Act of 1986, as amended by section 107(c) of the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of
1987, is amended by striking ‘“November 21, 1987"” and inserting
“March 31, 1988".

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the Omnibus Budget Rec-
onciliation Act of 1986.

(h) PrRoPAC Stupies AND REPORTS.—

(1) PROPAC REPORTS ON STUDY OF DRG RATES FOR HOSPITALS IN
RURAL AND URBAN AREAS.—The Prospective Payment Assess-
ment Commission shall evaluate the study conducted by the
Secre of Health and Human Services pursuant to section
603(a)2)(CXi) of the Social Security Amendments of 1983 (relat-
ing to the feasibility, impact, and desirability of eliminating or
phasing out rate urban and rural DRG prospective pay-
ment rates) and report its conclusions and recommendations to
the Congress not later than March 1, 1988.

(2) PROPAC REPORT ON SEPARATE URBAN PAYMENT RATES.—The
Pros ive Payment Assessment Commission shall evaluate
the desirability of maintaining separate DRG prospective pay-
ment rates for hospitals located in large urban areas (as defined
in section 1886(d)X2XD)) of the Social Security Act) and in other
urban areas, and shall regort to Congress on such evaluation
not later than January 1, 1989.

(3) REPORT ON ADJUSTMENT FOR NON-LABOR cC08T8.—The
Prospective Payment Assessment Commission shall perform an
analysis to determine the feasibility and appropriateness of
adjusting the non-wage-related portion of the adjusted average
stan i amounts under section 1886(dX3) of the Social
Security Act based on area differences in hospitals’ costs (other
than wage-related costs) and input prices. The Commission shall
report to the Congress on such analysis by not later than
October 1, 1989.

(i) SeeciAL RuLe.—In the case of New England county metropoli-
tan areas, the Secre of Health and Human Services shall apply
the second sentence of section 1886(dX2XD) of the Social Security
Act, as amended by section 4001(b) of this subtitle, as though 970,000
were substituted for 1,000,000.

(j) TEcHNICAL CORRECTIONS.—

(1) Section 1886(a)X4) of the Social Security Act (42 U.S.C.
1395ww(a)4)) is amended by inserting a comma after “edu-
cational activities”.
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(2) Section 1886(dX5XCXiXII) of such Act (42 US.C.
1395ww(d)(5XCXiXID)) is amended by inserting “index” after
“case mix” both places it appears.

(3) Section 1886(dX5)F) of such Act (42 U.S.C. 1395ww(d)5XF))
is amended—

(A) in clause (iXII), by striking “such revenues” the
second place it appears and inserting “such net inpatient
care revenues’’, and

(B) in clause (ivXI), by striking “subclause (III)” and
inserting ‘““clause (v)”.

(4) Section 1886(d)9) of such Act (42 U.S.C. 1395ww(d)9)) is
amended by moving the matter in subparagraph (B) before
clause (i) 2 ems to the left so the left margin of such matter is
aligned with the left margin of the matter in subparagraph (A)
before clause (i).

(5) Section 1886(h)4)C) of such Act (42 U.S.C, 1395ww(h)4)XC))
is amended by striking ‘“subparagraph (E)’ and inserting
“subparagraph (D)".

(6) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986—

(A) subparagraph (B) of section 9307(c)X1) of such Act is
amended to read as follows:

“(B) in paragraph (2)—

‘(i) by striking subparagraphs (A) and (B),

‘““(ii) in subparagraph (C), by striking ‘such subsection’
and inserting ‘of section 1886(d) of the Social Security Act
(42 U.S.C. 1395ww(d)’ and by redesignating such subpara-
graph as subparagraph (A), and

“(iii) by amending subparagraph (D) to read as follows:

“YB) The amendments made by subparagraph (A) apply to
discharges occurring on or after May 1, 1986." ”;

(B) section 9302(a)2)C) of such Act is amended by strik-
ing “1866(e)X5)” and inserting ‘“1886(e)(5)"”;

(C) section 9320(h)1) of such Act is amended by strikin
“before the period” and inserting ‘“before the semicolon”;

(D) section 9321(c)X4) of such Act is amended by striking
“second sentence” and all that follows through “operating
costs” and inserting ‘‘second sentence of section 1886(a)4) of
the Social Security Act, from the term ‘operating costs”;

(E) the second sentence of section 9335(d)2) of such Act is
an‘:iended by striking “establish” and inserting “designate”;
an

(F) section 9321(c)X3) of such Act is amended by inserting
“section 1861(vX1XO) and 1886(gX2) of the Social Security
Act and” after “implementing”.

(7) Section 218(v) of the Social Security Act (42 U.S.C. 418(v)) is
amended by striking paragraph (3).

(8) Effective as if included in the Tax Reform Act of 1986,
section 1895(dX6XC) of such Act is amended by striking 603"
and inserting “2203".
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PART 2—PROVISIONS RELATING TO PARTS A
AND B

Subpart A—Health Maintenance Organization
Reforms

SEC. 4011. BENEFICIARY PROTECTION.

(a) PosT-CoNTRACT PROTECTION FOR ENROLLEES WITH ELIGIBLE
ORGANIZATIONS UNDER 2¢ THE MEDICARE PROGRAM.—
(1) Section 1876(c)3) of such Act (42 U.S.C. 1395mm(b)2)) is
amended by adding at the end the following new subparagraph:
“(F) Each eligible organization that provides items and
services pursuant to a contract under this section shall
provide assurances to the Secretary that in the event the
organization ceases to provide such items and services, the
organization shall provide or arrange for supplemental cov-
erage of benefits under this title related to a pl’B-EXlStln%
condition with respect to any exclusion period, to al
individuals enrolled with the entity who receive benefits
under this title, for the lesser of six months or the duration

of such period.”.
42 USC 1395mm (2) The amendment made by paragraph (1) shall apply with
note. respect to contracts entered into or renewed on or after the date

of enactment of this Act.
(b) NotiricATiON OF TERMINATION OF Risk-SHARING CONTRACT.—
(1) Section 1876(cX3) of such Act, as amended by subsection
(aX1), is further amended by adding at the end the following
new subparagraph:

“(G)i) Each eligible organization having a risk-sharing contract
under this section shall notify individuals eligible to enroll with the
organization under this section and individuals enrolled with the
organization under this section that—

“(I) the organization is authorized by law to terminate or
refuse to renew the contract, and

“(II) termination or nonrenewal of the contract may result in
termination of the enrollments of individuals enrolled with the
organization under this section.

“(ii) The notice required by clause (i) shall be included in—

‘(1) any marketing materials described in subparagraph (C)
that are dlstnbuted by an eligible organization to individuals
ellg1b1e to enroll under this section with the orgamzat.wn, and

(II) any explanation provided to enrollees by the organiza-
tion pursuant to subparagraph (E).”
42 USC 1395mm (2) The amendment made by aragraph (1) shall apply to
note. contracts entered into or reneweg on or after the date of the
enactment of this Act.

SEC. 4012. PAYMENTS FOR HOSPITAL SERVICES.

(a) IN GENERAL—Section 1866(aX1) of such Act (42 USC.
1395¢cc(aX1)) is amended by inserting immediately after subpara-
graph (N) the following new subparagraph:

Contracts, “(0) in the case of ho‘c;ﬁlta.ls and skilled nursing facilities, to
accept as payment in full for inpatient hospital and extended

28 Copy read "uNDER".
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care services that are covered under this title and are furnished
to any individual enrolled with an eligible organization with a
risk-sharing contract under section 1876 the amounts (in the
case of hospitals) or limits (in the case of skilled nursing facili-
ties) that would be made as a payment in full under this title if
the individuals were not so enrolled.”.

(b) RepEaL.—Section 1876(gi4) of the Social Security Act (42
U.S.C. 1395mmi(gX4)) is repealed.

(¢) IMPLEMENTATION.—The Secretary of Health and Human Serv-
ices shall provide (in machine readable form) to eligible organiza-
tions under section 1876 of the Social Security Act medicare DRG
rates for payments required by the amendment made by paragraph
(2) and data on cost pass-through items for all inpatient services
provided to medicare beneficiaries enrolled with such organizations.

(d) ErFective DAaTE.—The amendments made by subsections (a)
and (b) shall apply to admissions occurring on or after April 1, 1988,
or, if later, the earliest date the Secretary can provide the informa-
tion required under subsection (c) in machine readable form.

SEC. 4013. TWO-YEAR EXTENSION ON PERIOD FOR BENEFIT STABILIZA-
TION.,

(a) IN GENERAL.—Section 1876(g)X5) of the Social Security Act
(42 U.S.C. 1395mm(g)5)), as added by the amendment made by
section 2350(a)2) of the Deficit Reduction Act of 1984, is amended by
striking “four” and inserting “six”".

(b) EfFective Date.—The amendment made by subsection (a)
shall be effective as if included in the enactment of the amendment
made by section 2350(af2) of the Deficit Reduction Act of 1984.

SEC. 4014. CIVIL. MONEY PENALTIES AND INTERMEDIATE SANCTIONS
AGAINST HMOS/CMPS.

Section 1876(iX6) of the Social Security Act (42 U.S.C. 1395mm) is
amended to read as follows:

“(6XA) If the Secretary determines that an eligible organization
with a contract under this section—

“(i) fails substantially to provide medically necessary items
and services that are required (under law or under the contract)
to be provided to an individual covered under the contract, if
the failure has adversely affected (or has substantial likelihood
of adversely affecting) the individual;

“(il) imposes premiums on individuals enrolled under this
section in excess of the premiums permitted;

“(iii) acts to expel or to refuse to re-enroll an individual in
violation of the provisions of this section;

“(iv) enﬁages in any practice that would reasonably be ex-
pected to have the effect of denying or discouraging enrollment
(except as permitted by this section) by eligible individuals with
the organization whose medical condition or history indicates a
need for substantial future medical services;

“(v) misrepresents or falsifies information that is furnished—

“(I) to the Secretary under this section, or
“(I) to an individual or to any other entity under this
section; or
( ;g(%)faih to comply with the requirements of subsection
the retary may provide for any of the remedies described in
subparagraph (B).

42 USC 1395mm
note.

42 USC 1395mm
note.

42 USC 1395mm
note.

Contracts.
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“(B) The remedies described in this subparagraph are—

“(i) civil money penalties of not more than $25,000 for each
determination under subparagraph (A) or, with respect to a
determination under clause (iv) or (v)XI), of not more than
$100,000 for each such determination,

“(ii) suspension of enrollment of individuals under this section
after the date the Secretary notifies the organization of a
determination under subparagraph (A) and until the Secretary
is satisfied that the basis for such determination has been
corrected and is not likely to recur, or

“(iii) suspension of payment to the organization under this
section for individuals enrolled after the date the Secretary
notifies the organization of a determination under subpara-
graph (A) and until the Secretary is satisfied that the basis for
such determination has been corrected and is not likely to
recur.

The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under clause (i) in the same
manner as they apply to a civil money penalty under that section.”.

42 USC 1395mm  SEC. 4015. MEDICARE PAYMENT DEMONSTRATION PROJECTS.

note.

Contracts.

(a) MEDICARE INSURED GROUP DEMONSTRATION PROJECTS.—

(1) The Secretary of Health and Human Services (in this
subsection referred to as the “Secretary”’) may provide for
capitation demonstration projects (in this subsection referred to
as “projects”’) with an entity which is an eligible organization
with a contract with the Secretary under section 1876 of the
Social Security Act or which meets the restrictions and require-
ments of this subsection. The Secretary may not approve a
project unless it meets the requirements of this subsection.

(2) The Secretary may not conduct more than 3 projects and
may not expend, from funds under title XVIII of the Social
Security Act, more than $600,000,000 in any fiscal year for all
such projects.

(3) The per capita rate of payment under a project—

(A) may be based on the adjusted average per capita cost
(as defined in section 1876(a)(4) of the Social Security Act)
determined only with respect to the group of individuals
involved (rather than with respect to medicare beneficiaries
generally), but

(B) the rate of payment may not exceed the lesser of—

(i) 95 percent of the adjusted average per capita cost
described in subparagraph (A), or

(iiXI) in the 4th year or 5th year of a project, 115
percent of the adjusted average per capita cost (as
defined in section 1876(a)4) of such Act) for classes of
i;dividuals described in section 1876(aX1XB) of that

ct, or

(II) in any subsequent year of a project, 95 percent of
the adjusted average per capita cost (as defined in
section 1876(a)(4)) for such classes.

(4) If the payment amounts made to a project are greater than
the costs of the project (as determined by the Secretary or, if
applicable, on the basis of adjusted community rates described
in section 1876(eX3) of the Social Security Act), the project—
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(A) may retain the surplus, but not to exceed 5 percent of
the average adjusted ger capita cost determined in accord-
ance with paragraph (3XA), and

(B) with respect to any additional surplus not retained by
the project, shall apply such surplus to additional benefits
for individuals served ﬂy the project or return such surplus
to the Secretary.

(5) Enrollment under the project shall be voluntary. Individ-
uals enrolled with the project may terminate such enrollment
as of the beginning of the first calendar month following the
date on which the request is made for such termination. Upon
such termination, such individuals shall retain the same rights
to other health benefits that such individuals would have had if
they had never enrolled with the project without any exclusion
or waiting period for pre-existing conditions.

(6) The requirements of—

(A) subsection (c)3XC) (relating to dissemination of
information),

(B) subsection (c)3)E) (annual statement of rights),

(C) subsection (c)(5) (grievance procedures),

(D) subsection (c)6) (on-going quality),

1(E) ?ubsection (gX6) (relating to prompt payment of
claims),

(F) subsection (iX3)A) and (B) (relating to access to
information and termination notices),

j (Ci) sugsecl:ion (iX6) (relating to providing necessary serv-

ices), an

(H) subsection (iX7) (relating to agreements with peer Contracts.
review organizations),

of section 1876 of the Social Security Act shall apply to a project
in the same manner as they apply to eligible organizations with
risk-sharing contracts under such section.

(7) The benefits provided under a project must be at least
actuarially equivalent to the combination of the benefits avail-
able under title XVIII of the Social Security Act and the
benefits available through any alternative plans in which the
individual can enroll through the the emgloyer. The project
shall guarantee the actuarlﬁ' value of benefits available under
the employer plan for the duration of the project.

(8) A project shall comply with all applicable State laws.

(9) The tary may not authorize a project unless the
entiacoﬁ'ering the project demonstrates to the satisfaction of
the Secretary that it has the necessary financial reserves to pay

for any liability for benefits under the project (including those

liabilities for health benefits under medicare and any supple-
mental benefits).

(10) The Comptroller General shall monitor Frojecta under Reports.
this subsection and shall report periodically (not less often than
once every year) to the Committee on Finance of the Senate and
the Committee on Ene: and Commerce and Committee on
Ways and Means of the House of Representatives on the status
of such projects and the affect on such projects of the require-
ments of this section and shall submit aoi'inal report to each
such committee on the results of such projects.

(b) PAymMENT METHODOLOGY REFORM DEMONSTRATIONS PROJECTS.—

(1) The Secre of Health and Human Services (in this
subsection refe to as the ‘“Secretary’) is specifically au-
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thorized to conduct demonstration projects under this subsec-
tion for the purpose of testing alternative payment methodolo-
gies pertaining to capitation payments under title XVIII of the
Social Security Act, including—

(A) computing adjustments to the average per capita cost
under section 1876 of such Act on the basis of health status
or prior utilization of services, and

(B) accounting for geographic variations in cost in the
adjusted average per capita costs applicable to an eligible
organization under such section which differs from pay-
ments currently provided on a county-by-county basis.

(2) No project may be conducted under this subsection—

(A) with an entity which is not an eligible organization
(as defined in section 1876(b) of the Social Security Act), and

(B) unless the project meets all the requirements of
subsections (c) and (i)3) of section 1876 of such Act.

(3) There are authorized to be appropriated to carry out
projects under this subsection $5,000,000 in each of fiscal years
1989 and 1990.

(c) AppLICATION OF ProvVisiONs.—The provisions of subsection (a)2)
and the first sentence of subsection (b) of section 402 of the Social
Security Amendments of 1967 shall apply to the demonstration
projects under this section in the same manner as they apply to
experiments under subsection (a)1) of that section.

SEC. 4016. DELAY IN EFFECTIVE DATE IN PHYSICIAN INCENTIVE RULES
FOR HEALTH MAINTENANCE ORGANIZATIONS.

Section 9313(c)2)B) of the Omnibus Budget Reconciliation Act of
1986 is amended by striking “April 1, 1989” and inserting “April 1,
1990”.

SEC. 4017. GAO STUDY AND REPORTS ON MEDICARE CAPITATION.

(a) Srupy.—The Comptroller General shall conduct a study on
medicare capitation rates that shall include an analysis and assess-
ment of—

(1) the current method for computing per capita rates of
payment under section 1876 of the Social Security Act (includ-
ing the method for determining the United States per capita
cost);

(2) the method for establishing relative costs for geographic
areas and the data used to establish age, sex, and other
weighting factors;

(3) ways to refine the calculation of adjusted average per
capita costs under section 1876 of such Act (including making
adjustments for health status or prior utilization of services and
improvements in the definition of geographic areas);

(4) the extent to which individuals enrolled with organizations
with a risk-sharing contract with the Secretary under section
1876 of such Act differ in utilization and cost from fee-for-
service beneficiaries and ways for modifying enrollment pat-
terns through program changes or for reflecting the differences
in rates through group experience rating or other means;

(5) approaches for limiting the liability of the contracting
organization under section 1876 of such Act in catastrophic
cases;
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(6) ways of establishing capitation rates on a basis other than
fee-for-service experience in areas with high prepaid market
penetration; and

(7) methods for providing the rate levels necessary to main-
tain access to quality prepaid services in rural or medically
underserved areas (while maintaining cost savings).

(b) REPORTS.—

(1) Not later than January 1 of 1989 and 1990, the Comptrol-
ler General shall submit to the Committee on Finance of the
Senate and the Committee on Energy and Commerce and
Committee on Ways and Means of the House of Representatives
interim reports on the progress of the study conducted under
subsection (a).

(2) Not later than January 1, 1991, the Comptroller General
shall submit to each such committee a final report on the
results of such study.

SEC. 4018. SPECIAL RULES.

(a) AssicNMENT OF MemBERS ForR HIP HeaLtH MAINTENANCE
Orcan1zaTioN.—Section 1876(f) of such Act (42 U.S.C. 1395mm({)) is
amended by redesignating para%Taph (3) as paragraph (4) and by
inserting after pﬂrafraph (2) the following new paragraph:

“(3XA) An eligible organization described in subparagraph (B)
may elect, for purposes of determining the compliance of a subdivi-
sion, subsidiary, or affiliate described in subpara%'e ‘ph (BXiii) with
the requirement of paragraph (1) for the period before October 1,
1992, to have members of the subdivision, subsidiary, or affiliate
considered to be members of the nt organization.

“(B) An eligible organization described in this subparagraph is an
eligible organization which—

“(i) is described in section 1903(m}2)XBXiii);

“(ii) has members who have a collectively bargained contrac-
tual right to obtain health benefits from the organization;

“(iii) elects to provide benefits under a risk-sharing contract Contracts.
to individuals residing in a service area, who have a collectively
bargained contractual right to obtain benefits from the
organization, through a subdivision, subsidiary, or affiliate
which itself is an eligible organization serving the area and
wh(ich is owned or controlled by the parent eligible organization;
an

“(iv) has assumed any risk of maolvency and quality assur-
ance with respect to individuals recelvmg benefits through such
a subdivision, subsidiary, or affilia

(b) EXTENSION OF WAIVERS FOR SOCIAL HEALTH MAINTENANCE
ORGANIZATIONS.—

(1) The Secretary of Health and Human Services shall extend
without interruption, through September 30, 1992, the approval
of waivers granted under subsection (a) of sectmn 2355 of the
Deficit Reduction Act of 1984 for the demonstration project
described in subsection (b) of that section, subject to the terms
and conditions (other than duration of the project) established
tuind;ar that section (as amended by paragraph (2) of this subsec-

on).

(2) Section 2355(b)5) of the Deficit Reduction Act of 1984 is 98 Stat. 1103.
amer_l,ded by inserting “and in succeeding years” after “third
year”.
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(3) Section 2355(d)2) of the Deficit Reduction Act of 1984 is
amended by striking “final” and inserting “interim”’.

(4) The Secretary of Health and Human Services shall submit
a final report to the Congress on the project referred to in
paragraph (1) not later than March 31, 1993.

(c) TREATMENT OF MicHIGAN BLUE CARE HMO NeTwork UNDER 27
50 PErRCENT RULE.—Blue Care, Inc., a nonprofit corporation which is
indirectly owned and operated by Blue Cross and Blue Shield of
Michigan, Inc. and which enrolls individuals for the purpose of
providing them with health care services through assignment to
health maintenance organizations which are indirectly or wholly
owned and operated by Blue Cross and Blue Shield of Michigan, Inc.,
is deemed to meet the requirement of section 1876(f)X(1) of the Social
Security Act (relating to limitation on enrollment of medicare and
medicaid beneficiaries with an eligible organization) if—

(1) such requirement would be met if applied to all individuals
enrolled with (or otherwise assigned to) each of such health
maintenance organizations, and

(2) not more than 20 percent of the number of individuals who
are members of (or otherwise assigned to) each such organiza-
tion consists of individuals who are entitled to benefits under
title XVIII of the Social Security Act.

(d) TemporarRY WAIVER FOR WATTS HEALTH FounDATION.—Section
9312(c)3) of the Omnibus Budget Reconciliation Act of 1986 is
amended by adding at the end the following new subparagraph:

“(D) TREATMENT OF CERTAIN WAIVERS.—In the case of an
eligible organization (or successor organization) that is de-
scribed in clauses (i) and (ii) of subparagraph (C) and that
received a grant or grants totaling at least $3,000,000 in
fiscal year 1987 under section 329(dX1XA) or 330(dX1) of the
Public Health Service Act—

“(i) before January 1, 1990, section 1876(f) of the
Social Security Act shall not afply to the organization;
‘(ii) beginning on January 1, 1990, the Secretary of
Health and Human Services shall waive the require-
ment of such section with respect to the organization
“I) before such date, the organization has
submitted to the Secretary a schedule for the
organization to comply with the reggcirement of
section 1876(f)(1) of sucl": Act, and the Secretary has
found such schedule to be reasonable and has ap-
proved such schedule; and
“(II) periodically after such date, the Secreta
reviews the organization’s compliance with suc
schedule and determines that the organization has
complied, or made significant progress towards
compliance, with such schedule; and
“(iii) after January 1, 1990, if the Secretary has
approved a schedule under clause (iiXI) and has deter-
mined, in a periodic review under clause (ii)II), that
the organization has not complied, or made significant
rogress towards compliance, with such schedule, the
gecretary may provide for a sanction described in sec-

27 Copy read “UNDER'".
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tion 1876(f)(3) of the Social Security Act effective with
respect to individuals enrolling with the organization
after the date the Secretary notifies the organization of
such noncompliance.”.

Subpart B—Home Health Quality

SEC. 4021. CONDITIONS OF PARTICIPATION FOR HOME HEALTH
AGENCIES.

(a) DeFiNiTION OF HOME HEALTH AGENCY.—Section 1861(0)6) of
the Social Security Act (42 U.S.C. 1395x(0)(6)) is amended by insert-
ing “the conditions of participation specified in section 1891(a) and”’
after “meets”’.

(b) ConpITIONS OF PARTICIPATION.—Title XVIII of such Act is
amended by adding at the end the following new section:

“‘CONDITIONS OF PARTICIPATION FOR HOME HEALTH AGENCIES; HOME
HEALTH QUALITY

“Sec. 1891. (a) The conditions of participation that a home health 42 USC 1395bbb.
agency is required to meet under this subsection are as follows:
“(1) The agency protects and promotes the rights of each
individual under its care, including each of the following rights:

“(A) The right to be fully informed in advance about the
care and treatment to be provided by the agency, to be fully
informed in advance of any changes in the care or treat-
ment to be provided by the agency that may affect the
individual's well-being, and (except with respect to an
individual adjudged incompetent) to participate in planning
care and treatment or changes in care or treatment.

“(B) The right to voice grievances with respect to treat-
ment or care that is (or fails to be) furnished without
discrimination or reprisal for voicing grievances.

“(C) The right to confidentiality of the clinical records
described in section 1861(o)3).

‘D) The right to have one's property treated with
res

“(E) The right to be fully informed orally and in writing
(in advance of coming under the care of the agency) of—

“(i) all items and services furnished by (or under
arrangements with) the agency for which payment may
be made under this title,

‘“(ii) the coverage available for such items and serv-
ices under this title, title XIX, and any other Federal

of which the agency is reasonably aware,

“(iii) any charges for items and services not covered
under this title and any charges the individual may
have to pay with respect to items and services fur-
niscllled by (or under arrangements with) the agency,
an

‘Yiv) any changes in the charges or items and services
described in clause (i), (ii), or (iii).

“(F) The right to be fully informed in writing (in advance
of coming under the care of the agency) of the individual's
rights and obligations under this title.
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‘(G) The right to be informed of the availability of the
State home health agency hot-line established under sec-
tion 1864(a).

_“(2) The agency notifies the State entity responsible for the
licensing or certification of the agency of a change in—

“(A) the persons with an ownership or control interest (as
defined in section 1124(a)(3)) in the agency,

“(B) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of the
agency, and

“(C) the corporation, association, or other company
responsible for the management of the agency.

Such notice shall be given at the time of the change and shall
include the identity of each new person or company described in
the previous sentence.

“(3)A) The agency must not use as a home health aide (on a
full-time, tempora:grédper diem, or other basis), any individual
who is not a lice health care professional (as defined in

sub aph (F)) to provide items or services described in
se(ition 861(m) on or after January 1, 1990, unless the individ-
ual—

“(i) has completed a training and competency evaluation
program, or a competency evaluation program, that meets
the minimum standards established by the Secretary under
subparagraph (D), and

“(ii) is competent to provide such items and services.

For purposes of clause (i), an individual is not considered to
have completed a training and competency evaluation JJI"O m,
or a competency evaluation program if, since the individual’s
most recent completion of such a program, there has been a
continuous period of 24 consecutive months during none of
which the individual provided items and services described in
section 1861(m) for compensation.

“(BXi) The agency must %rovide, with respect to individuals
used as a home health aide by the agency as of July 1, 1989, for
a competency evaluation program (as described in subpara-
graph (A)i)) and such preparation as may be necessary for the
individual to complete such a program by January 1, 1990.

“(ii) The agency must provide such regular performance
review and regular in-service education as assures that individ-
uals used to provide items and services described in section
1861(m) are competent to provide those items and services.

*(C) The agency must not permit an individual, other than in
a training and con:gtency evaluation program that meets the
minimum standa established by the Secretary under
subparagraph (D), to provide items or services of a type for
which the individual has not demonstrated competency.

“(D)i) The Secretary shall establish minimum standards for
the ms described in subparagraph (A) by not later than
October 1, 1988.

“(ii) Such standards shall include the content of the curricu-
lum, minimum hours of training, qualification of instructors,
and procedures for determination of competency.

“(iii) Such standards may permit approval of programs of-
fered by or in home health agencies, as well as outside agencies
(including employee organizations), and of programs in effect on
the date of the enactment of this section; except that they may
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not provide for the ap%roval of a program offered by or in a
home health agency which has been determined to out of
compliance with the requirements specified in or pursuant to
section 1861(0) or subsection (a) within the previous 2 years.

“(iv) Such standards shall permit a determination that an
individual who has completed (before July 1, 1989) a training
and competency evaluation program or a competency evalua-
tion program shall be deemed for purposes of subparagraph (A)
to have completed a program that is approved by the Secretary
under the standards established under this subparagraph if the
Secretary determines that, at the time the program was offered,
the program met such standards.

“(E) In this paragraph, the term ‘home health aide’ means
any individual who provides the items and services described in
section 1861(m), but does not include an individual—

“(i) who is a licensed health professional (as defined in
subparagraph (F)), or

“(i1) who volunteers to provide such services without
monetary compensation.

“(F) In this paragraph, the term ‘licensed health professional’
means a physician, physician assistant, nurse practitioner,
physical, speech, or occupational therapist, registered profes-
sional nurse, licensed practical nurse, or licensed or certified
social worker.

“(4) With respect to durable medical equipment furnished to
individuals for whom the agency provides items and services,
suppliers of such equipment do not use (on a full-time, tem-
porary, per diem, or other basis) any individual who does not
meet minimum training standards (established by the Secretary
by October 1, 1988) for the demonstration and use of any such
equipment furnished to individuals with respect to whom pay-
ments may be made under this title.

“(5) The agencg' includes an individual’s plan of care required
under section 1861(m) as part of the clinical records described in
section 1861(0)3).

“(6) The agency operates and provides services in compliance
with all applicable Federal, State, and local laws and regula-
tions (including the requirements of section 1124) and with
accepted professional standards and principles which apply to
professionals providing items and services in such an agency.

“(b) It is the duty and responsibility of the Secretary to assure
that the conditions of participation am{ requirements specified in or
pursuant to section 1861(o) and subsection (a) of this section and the
enforcement of such conditions and requirements are adequate to
protect the health and safety of individuals under the care of a home
health agency and to promote the effective and efficient use of
public moneys.”.

(c) ErrecTivE DATE.—Except as otherwise provided, the amend- 42 USC 1395x
ments made by subsections (a) and (b) shall apply to home health note.

encies as of the first day of the 18th calendar month that begins

r the date of the enactment of this Act.

SEC. 4022. STANDARD AND EXTENDED SURVEY.

(a) IN GENERAL.—Section 1891 of the Social Security Act (as added
by b:e:ction 4021) is amended by adding at the end the following new
su tions:
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“(eX1) Any agreement entered into or renewed by the Secretary
pursuant to section 1864 relating to home health agencies shall
provide that the appropriate State or local agency shall conduct,
without any prior notice, a standard survey of each home health
agency. Any individual who notifies (or causes to be notified) a home
health agency of the time or date on which such a survey is
scheduled to be conducted is subject to a civil money penalty of not
to exceed $2,000. The Secretary shall provide for imposition of civil
money penalties under this clause in a manner similar to that for
the imposition of civil money penalties under section 1128A. The
Secretary shall review each State’s or local agency’s procedures for
scheduling and conduct of standard surveys to assure that the State
or agency has taken all reasonable steps to avoid giving notice of
such a survey through the scheduling procedures and the conduct of
the surveys themselves.

“(2XA) Exceﬂias provided in subparagraph (B), each home health
agency shall subject to a standard survey not later than 15
months after the date of the previous standard survey conducted
under this paragraph. The statewide*™ average interval between
standard surveys of any home health agency shall not exceed 12
months.

“(B) If not otherwise conducted under subparagraph (A), a stand-
ard survey (or an abbreviated standard survey) of an agency—

“(i) may be conducted within 2 months of any change of
ownership, administration, or management of the agency to
determine whether the change has resulted in any decline in
the quality of care furnished by the agency, and

“(ii) shall be conducted within 2 months of when a significant
number of complaints have been reported with respect to the
agency to the Secretary, the State, the entity responsible for the
licensing of the agency, the State or local agency responsible for
maintaining a toll-free hotline and investigative unit (under
section 1864(a)), or any other appropriate Federal, State, or local

ency.

‘C) A standard survey conducted under this paragraph with
respect to a home health agency—

“(i) shall include (to the extent practicable), for a case-mix
stratified sample of individuals furnished items or services by
the agency—

‘(I) visits to the homes of such individuals, but only with
the consent of such individuals, for the purpose of evaluat-
ing (in accordance with a standardized reproducible assess-
ment instrument (or instruments) approved by the Sec-
retary under subsection (d)) the extent to which the quality
and scope of items and services furnished by the agency
attained and maintained the highest practicable functional
capacity of each such individual as reflected in such individ-
ual’s written plan of care required under section 1861(m)
and clinical records required under section 1861(oX3); and

‘{II) a survey of the quality of care and services furnished
by the agency as measured by indicators of medical, nurs-
ing, and rehabilitative care;

“(ii) shall be based upon a protocol that is developed, tested,
and validated by the Secretary not later than January 1, 1989;

and
“(iii) shall be conducted by an individual—

2 Copy read "Statewide”.
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“(I) who meets minimum qualifications established by the
Secretary not later than July 1, 1989,

“(II) who is not serving (or has not served within the
previous 2 years) as a member of the staff of, or as a
consultant to, the home health agency surveyed respecting
compliance with the conditions of participation specified in
or pursuant to section 1861(o) or subsection (a) of this
section, and

“(II1) who has no personal or familial financial interest in
the home health agency surveyed.

‘(D) Each home health agency that is found, under a standard
survey, to have provided substandard care shall be subject to an
extended survey to review and identify the policies and procedures
which produced such substandard care and to determine whether
the agency has complied with the conditions of participation speci-
fied in or pursuant to section 1861(0) or subsection (a) of this section.
Any other agency may, at the Secretary’s or State’s discretion, be
subject to such an extended survey (or a partial extended survey).
The extended survey shall be condu immediately after the
standard survey (or, if not practical, not later than 2 weeks after the
date of completion of the standard survey).

‘“(E) Nothing in this paragraph shall be construed as requiring an
extended (or partial extended) survey as a prerequisite to imposing a
sanction against an agency under subsection (e) on the basis of the
findings of a standard survey.

“{d)X1) Not later than January 1, 1989, the Secretary shall des-
ignate an assessment instrument (or instruments) for use by an
agency in complying with subsection (e¢)2)CXI).

“(2XA) Not later than January 1, 1991, the Secretary shall—

“(i) evaluate the assessment process,
“(ii) report to Congress on the results of such evaluation, and Reports.
“(iii) based on such evaluation, make such modifications in
the assessment process as the Secretary determines are appro-
riate.

“(B) The Secretary shall periodically update the evaluation con- Reports.
ducted under subparagraph (A), report the results of such update to
Congress, and, based on such update, make such modifications in the
assessment process as the Secretary determines are appropriate.

“(3) The Secretary shall provide for the comprehensive training of
State and Federal surveyors in matters relating to the performance
of standard and extended surveys under this section, including the
use of z;m{i assessment instrument (or instruments) designated under
paragraph (1).".

(b) ErFecTivE DaTE.—Except as otherwise specifically provided in 42 USC 1395bbh
section 1891(d) of the Social Security Act (as a(l:::d by subsection (a)), note.
the amendment made by subsection (a) shall become effective on the
first day of the 18th calendar month to begin after the date of the
enactment of this Act.

SEC. 4023. ENFORCEMENT.

Section 1891 of the Social Security Act (as added by section 4021
and amended by section 4022) is further amended by adding at the
end the following new subsections:

“(eX1) If the Secretary determines on the basis of a standard,
extended, or partial extended survey or otherwise, that a home
health agency that is certified for participation under this title is no
longer in compliance with the requirements specified in or pursuant

91-194 O - 90 - 28 : QL.3 Part 2
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to section 1861(o) or subsection (a) and determines that the defi-
ciencies involved immediately jeopardize the health and safety of
the individuals to whom the agency furnishes items and services,
the Secretary shall take immediate action to remove the jeopardy
and correct the deficiencies through the remedy specified in subsec-
tion (A(2)(A)Xiii) or terminate the certification of the agency, and
may provide, in addition, for 1 or more of the other remedies
described in subsection (f(2)(A).

“(2) If the Secretary determines on the basis of a standard,
extended, or partial extended survey or otherwise, that a home
health agency that is certified for participation under this title is no
longer in compliance with the requirements specified in or pursuant
to section 1861(o) or subsection (a) and determines that the defi-
ciencies involved do not immediately jeopardize the health and
safety of the individuals to whom the agency furnishes items and
services, the Secretary may (for a period not to exceed 6 months)
impose intermediate sanctions developed pursuant to subsection (f),
in lieu of terminating the certification of the agency. If, after such a
period of intermediate sanctions, the agency is still no longer in
compliance with the requirements specified in or pursuant to sec-
tion 1861(o) or subsection (a), the retary shall terminate the
certification of the agency.

“(3) If the Secretary determines that a home health agency that is
certified for participation under this title is in compliance with the
requirements specified in or pursuant to section 1861(o) or subsec-
tion (a) but, as of a previous period, did not meet such requirements,
the Secretary may provide for a civil money penalty under subsec-
tion (fX2)XAXi) for the days in which it finds that the agency was not
in compliance with such requirements.

“(4) The Secretary may continue payments under this title with
respect to a home health agency not in compliance with the require-
ments specified in or pursuant to section 1861(0) or subsection (a)
over a period of not longer than 6 months, if—

‘(A) the State or local survey agency finds that it is more
appropriate to take alternative action to assure compliance of
the agency with the requirements than to terminate the certifi-
cation of the agency,

“(B) the agency has submitted a plan and timetable for
corrective action to the Secretary for approval and the Sec-
retary approves the plan of corrective action, and

*(C) the agency agrees to repay to the Federal Government
payments received under this subparagraph if the corrective
action is not taken in accordance with the approved plan and
timetable.

The Secretary shall establish guidelines for approval of corrective
actions requested by home health agencies under this subparagraph.

“(fX1) The Secretary shall develop and implement, by not later
than April 1, 1989—

“(A) a range of intermediate sanctions to apply to home
heslth agencies under the conditions described in subsection (e),
an

“(B) appropriate procedures for appealing determinations
relating to the imposition of such sanctions.

‘(2XA) The intermediate sanctions developed under paragraph (1)
shall include—

“(i) civil money penalties for each day of noncompliance,
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“(ii) suspension of all or part of the payments to which a
home health agency would otherwise be entitled under this
title with respect to items and services furnished by a home
health agency on or after the date on which the etary
determines that intermediate sanctions should be imposed
pursuant to subsection (eX2), and

“(iii) the appointment of temporary management to over-
see the operation of the home health agency and to protect
and assure the health and safety of the individuals under
the care of the agency while improvements are made in
order to bring the agency into compliance with all the
requirements specified in or pursuant to section 1861(o) or
sugsection (a).

The temporary management under clause (iii) shall not be
terminated until the Secretary has determined that the agency
has the management capability to ensure continued compliance
with all the requirements referred to in that clause.

“(B) The sanctions specified in subparagraph (A) are in addition to
sanctions otherwise available under State or Federal law and shall
not be construed as limiting other remedies, including any remedy
available to an individual at common law.

“(C) A finding to suspend payment under subparagraph (A)ii)
shall terminate when the Secretary finds that the home health
agency is in substantial compliance with all the requirements speci-
fied in or pursuant to section 1861(o) and subsection (a).

“(3) The Secretary shall develop and implement, by not later than
April 1, 1989, specific procedures with respect to the conditions
under w};jitélla) 9331 b?af thtii égtemiedmte tflam:timm tdeiytﬁ,-luptia_d undeg
paragrap is applied, including the amount of any fines an
the severity of each oF these sanctions. Such procedures shall be
designed so as to minimize the time between identification of defi-
ciencies and imposition of these sanctions and shall provide for the
imposition of incrementally more severe fines for repeated or uncor-
rected deficiencies.”.

(b) EFFecTIVE DATE.—Except as otherwise g:ciﬁcaliy provided in 42 USC 1395bbb
subsections (e) and (f) of section 1891 of the Social Security Act (as note.
added by subsection (a)), the amendment madecgf subsection (a)
shall become effective on the first day of the 18th calendar month to
begin after the date of the enactment of this Act.

SEC. 4024. REQUIREMENT THAT INDIVIDUAL BE CONFINED TO HOME.

(a) PArT A.—Section 1814(a) of the Social Security Act (42 U.S.C.
1395f(a)) is amended by adding at the end the following: “For
purposes of ph (2XC), an individual shall be considered to be
confined to his home’ if the individual has a condition, due to an
illness or injury, that restricts the ability of the individual to leave
his or her home except with the assistance of another individual or
the aid of a auEportive device (such as crutches, a cane, a wheel-
chair, or a walker), or if the individual has a condition such that
leaving his or her home is medically contraindicated. While an
individual does not have to be bedridden to be considered ‘confined
to his home’, the condition of the individual should be such that
there exists a normal inability to leave home, that leaving home
requires a considerable and taxing effort by the individual, and that
absences of the individual from home are infrequent or of relatively
ghortt du:;a’t;ion, or are attributable to the need to receive medical
reatment.”.
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42 USC 1395f
note.

42 USC 1395aa
note.

(b) ParT B.—Section 1835(a) of such Act (42 U.S.C. 1395n(a)) is
amended by adding at the end the following: “For purposes of
paragraph (2)(A), an individual shall be considered to be ‘confined to
his home’ if the individual has a condition, due to an illness or
injury, that restricts the ability of the individual to leave his or her
home except with the assistance of another individual or the aid of a
supportive device (such as crutches, a cane, a wheelchair, or a
walker), or if the individual has a condition such that leaving his or
her home is medically contraindicated. While an individual does not
have to be bedridden to be considered ‘confined to his home’, the
condition of the individual should be such that there exists a normal
inability to leave home, that leaving home requires a considerable
and taxing effort by the individual, and that absences of the individ-
ual from home are infrequent or of relatively short duration, or are
attributable to the need to receive medical treatment.”.

(c) ErFecTivE DATE.—The amendments made by subsections (a)
and (b) shall apply to items and services provided on or after
January 1, 1988.

SEC. 4025. HOME HEALTH TOLL-FREE HOTLINE AND INVESTIGATIVE
UNIT.

(a) In GeEnNErAL.—Section 1864(a) of the Social Security Act (42
U.S.C. 1395aa(a)) is amended by adding at the end the following:
“Any agreement under this subsection shall provide for the appro-
priate State or local agency to maintain a toll-free hotline (1) to
collect, maintain, and continually update information on home
health agencies located in the State or locality that are certified to
participate in the program established under this title (which
information shall include any significant deficiencies found with
respect to patient care in the most recent certification survey
conducted with respect to the agency, when that survey was com-
pleted, whether corrective actions have been taken or are planned,
and the sanctions, if any, imposed under this title with respect to
the agency) and (2) to receive complaints (and answer questions)
with respect to home health agencies in the State or locality. Any
such agreement shall provide for such agency to maintain a unit for
investigating such complaints that possesses enforcement authority
and has access to survey and certification reports, information
gathered by any private accreditation agency pursuant to an agree-
ment with the Secretary under section 1864, and consumer medical
records (but only with the consent of the consumer or his or her
legal representative).”.

(b) ErrFecTiVE DATE.—The amendment made by subsection (a)
shall apply with respect to agreements entered into or renewed on
or after the date of enactment of this Act.

SEC. 4026, HOME HEALTH AGENCY COST LIMITS.

(a) Data Usep To DETERMINE LiMiTs.—

(1) Section 1861(v)1XL) of the Social Security Act (42 U.S.C.
1395x(v)1XL)) is amended by adding at the end the following
new clause:

h:(ﬁu) In establishing limits under this subparagraph, the Secretary
s —_—

“(I) utilize a wage index that is based on audited wage data

obtained from home health agencies, and
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“(II) base such limits on the most recent audited wage data
available, which data may be for cost reporting periods begin-
ning no earlier than July 1, 1985.”.

(2) The amendment made by paragragh (1) shall apply to cost 42 USC 13956x
reporting periods beginning on or after July 1, 1988. note.
(b) Stupy or Limirs.—The Secretary of Heal{h and Human Serv- Reports.
ll%eSBSBhau study and report to the Congress, not later than June 1,

, on—

(1) whether the separate schedules of cost limits currently
applied to home health ncies under title XVIII of the Social
Security Act located in urban and rural areas accurately reflect
d_ifferendcaes in the costs of urban and rural home health agen-
cies, an

(2) the appropriateness of modifying such limits to take into
account the proportion of agency patients who are from urban
and rural areas.

SEC. 4027. HOME HEALTH PROSPECTIVE PAYMENT DEMONSTRATION 42 USC 1395n
PROJECT. note,

(a) INn GENERAL.—The Secretary of Health and Human Services (in
this section referred to as the “Secretary’) shall provide for a
demonstration project to develop and test alternative methods of

yinﬁ_l home health agencies on a prospective basis for services
urnished under the medicare and medicaid programs. The project
shall be designed in a manner to enable the Secretary to evaluate
the effects of various methods of prospective payment (including
payments on a per-visit, per-case, and per-episode basis) on program
expenditures, access to, and quality of, home health care, and home
health agency operations. The Secre shall assure that services Contracts.
are first furnished under the project not later than July 1, 1988, and,
for this purpose, the Secretary may reinstate a previously awarded
contract, or award a sole source contract, to carry out the project.

(b) FunpinGg.—The provisions of subsection (aX2) and the first
sentence of subsection (b) of section 402 of the Social Security
Amendments of 1967 shall apply to the demonstration project under
subsection (a) of this section as they apply to experiments under
subsection (a)1) of that section.

(c) RerorT.—The Secretary shall submit to Congress, not later
than one year after the date of the enactment of this Act, an interim
report on the demonstration project and, not later than four years
after the date of the enactment of this Act, a final report on the
results of the project.

Subpart C—Other Provisions

SEC. 4031. PAYMENT CYCLE STANDARDS.

(a) PAYMENT FLOOR STANDARDS.—
(1) Section 1816(c) of the Social Security Act (42 U.S.C.
1395h(c)) is amended by adding at the end the following new

ph:

“(3XA) Each agreement under this section shall provide that no
payment shall be issued, mailed, or otherwise transmitted with
respect to any claim submitted under this title within the applicable
ruz:n.l;;c;l"i of calendar days after the date on which the claim is
received.

“(B) In this paragraph, the term ‘applicable number of calendar
days’ means—
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Contracts.

42 USC 1395h

note.

Contracts.
Regulations.

42 USC 1395h
note.

42 USC 1395h
note.

“(i) with respect to claims received in the 3-month period

begmning July 1, 1988, 10 days, and
‘(ii) with respect to claims received in the 12-month period
beginning October 1, 1988, 14 days.”.*™

(2) Section 1842(c) of such Act (42 U.S.C. 1395u(c)) is amended
by adding at the end the following new paragraph:

“(3XA) Each contract under this section which provides for the
disbursement of funds, as described in subsection (a)1XB), shall
provide that no payment shall be issued, mailed, or otherwise
transmitted with respect to any claim submitted under this title
within the applicable number of calendar days after the date on
which the claim is received.

“(B) In this paragraph, the term ‘applicable number of calendar
days’ means—

“(i) with respect to claims received in the 3-month period
beginning July 1, 1988, 10 days, and

*(ii) with respect to claims received in the 12-month period
beginnh%‘chober 1, 1988, 14 days.”.?™

(3XA) The amendments made by paragraphs (1) and (2) shall
apply to claims received on or after July 1, 1988.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816 of the Social Security Act and contracts under section 1842
of such Act, and regulations, to such extent as may be necessary
to implement the provisions of this subsection on a timely basis.

(b) ProHIBITION OF OTHER PoLiciES INTENDED TO Srow Down
MepicArRe PAYMENTS.—Notwithstanding any other provision of law,
exec:lpt as specifically provided in this section, the Secretary of
Health and Human Services is not authorized to issue, after the date
of the enactment of this Act, and before October 1, 1990, any final
regulation, instruction, or other policy change which is primarily
intended to have the effect of slowing down claims ing, or
l:lAelayi.ng payment of claims, under title XVIII of the Social Security

ct.

(c) Bupger ConNsIDERATIONS.—For purposes of section 202 of the
Balanced Budget and Emergency Degcit Control Reaffirmation Act
of 1987, this section is a necessary (but secondary) result of a
significant policy change.

SEC. 4032. DENIALS AND RECONSIDERATIONS OF CLAIMS FOR HOME
HEALTH SERVICES, EXTENDED CARE SERVICES, AND POST-
HOSPITAL EXTENDED CARE SERVICES.

(a) NotrFicATION AND PHYSICIAN REviEw.—Section 1816 of the
Social Security Act (42 U.S.C. 1395h) is amended by adding at the
end the following new subsection:

“() An agreement with an agency or organization under this
section shall require that, with respect to a claim for home health
services, extended care services, or post-hospital extended care serv-
ices submitted by a provider to such agency or organization that is
denied, such agency or organization—

“(1) furnish the provider and the individual with respect to
whom the claim is made with a written explanation of the
detcllial and of the statutory or regulatory basis for the denial;
an

“(2) promptly notify such individual and the provider of
disposition of such reconsideration.”.

™ Copy read “days.”.
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(b) PERFORMANCE STANDARDS FOR FisCAL INTERMEDIARIES AND
Carriers.—Section 1816(f) of such Act (42 U.S.C. 1395h(f)) is
amended by adding at the end the following: “Such standards and
criteria shall include with respect to claims for services furnished
under this part by any provider of services other than a hospital
whether such agency or organization is able to process 75 percent of
reconsiderations within 60 days (except in the case of the fiscal year
1989, 66 percent of reconsiderations) and 90 percent of reconsider-
ations within 90 days and the extent to which its determinations are
reversed on appeal.”.

(c) EFFECTIVE DATE.— 42 USC 1395h

(1XA) The amendment made by subsection (a) shall apply with note.
respect to claims received on or after January 1, 1988.

(B) The amendment made by subsection (b) shall apply with
respect to claims filed on or after October 1, 1988.

(2) The Secretary of Health and Human Services shall provide Contracts.
for such timely amendments to agreements under section 1816 Regulations.
and contracts under section 1842 of the Social Security Act, and
regulations, to such extent as may be necessary to unplement
l};he_ amendments made by subsections (a) and (b) on a timely

asis.

SEC. 4033. PERMITTING DISABLED INDIVIDUALS TO RENEW ENTITLE-
MENT TO MEDICARE AFTER GAINFUL EMPLOYMENT WITH-
OUT A 2-YEAR WAITING PERIOD.

(a) IN GENERAL.—

(1) Section 226(f) of the Social Security Act (42 U.S.C. 426(f)) is
amended by inserting before the period at the end the following:
“, unless the physical or mental impairment which is the basis
for disability is the same as (or directly related to) the physical
or mental impairment which served as the basis for disability in
such previous period’’.

(2XA) The amendment made by subsection (a) shall apply to 42 USC 426 note.
months beginning after the end of the 60-day period beginning
on the date of enactment of this Act.

(B) The amendment made by subsection (a) shall not apply so
as to include (for the purposes described in section 226(f) of the
Social Secunty Act) monthly benefits paid for any month in a

vious period (described in that section) that terminated
Eefore the end of the 60-day period described in paragraph (1).

SEC. 4034. APPLICATION OF SECONDARY PAYER PROVISIONS TO
GOVERNMENTAL ENTITIES.

(a) IN GENERAL.—Section 1862(b)4)XB)i) of the Social Security Act
(42 U.S.C. 1395y(bX4)(BXi)), as added by the amendment made by
section 931%(a) of the Omnibus Budget ciliation Act of 1986, is
amended by striking "sect.ion ) of the Internal Revenue Code
of 1986” and msertm% ‘subsection (b) of section 5000 of the Internal
Regmu_g Code of 1986 without regard to subsection (d) of such
section”.
(b) ErrecTivE DATE.—The amendment made by subsection (a) 42 USC 1395y
shall be effective as if included in the enactment of section 9319(a) of note.
the Omnibus Budget Reconciliation Act of 1986.

SEC. 4035. PUBLICATION AND NOTIFICATION OF POLICIES. Federal

(a) REQUIRING PUBLICATION OF INTERMEDIARY AND CARRIER pubglim{{,m_
BupceEr METHODOLOGY,—
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Effective date.
42 USC 1395h
note.

Effective date.

(1) Section 1816(cX1) of the Social Security Act (42 U.S.C.
1395h(c)X1)) is amended by adding at the end the following
sentence: “The Secretary shall cause to have published in the
Federal Register, by not later than September 1 before each
fiscal year, data, standards, and methodol to be used to
establish budgets for fiscal intermediaries under this section for
that fiscal year, and shall cause to be published in the Federal
Register for public comment, at least 90 days before such data,
standards, and methodology are published, the data, standards,
and methodol roposed to be used.”.

(2) Section Olgg-lg(c)(l) of such Act (42 U.S.C. 1395u(cXl)) is
amended I:Edding at the end the followin%sent.ence: “The
Secretary 1 cause to have published in the Federal Register,
by not later than September 1 before each fiscal year, data,
standards, and methodology to be used to establish gﬁdgets for
carriers under this section for that fiscal year, and shall cause
to be published in the Federal Register for public comment, at
least 90 days before such data, standards, and methodology are
publi's,hed, the data, standards, and methodology proposed to be

(3) The amendments made by this section shall take effect on
the date of the enactment of this Act and shall apply to budgets
for fiscal years beginning with fiscal year 1989.

(b) PuBLiCATION AS REGULATIONS OF SIGNIFICANT Poricies.—Sec-

tion 1871(a) of such Act (42 U.S.C. 1395hh(a)) is amended—
()10 Sk 3 tend e gty o paragraph
y adding at the end the following new aph:

“(2) No rule, requirement, or other statement of thcy (other than
a national coverage determination) that establishes or changes a
substantive legal standard governing the scope of benefits, the
payment for services, or the eligibility of individuals, entities, or
organizations to furnish or receive services or benefits under this
title shall take effect unless it is promulgated by the Secretary by
regulation under paragraph (1).”.

(c) MisceLLANEOUS PUBLICATION AND INFORMATION Access Provi-
sions.—Section 1871 of such Act (42 U.S.C. 1395hh) is amended by
adding at the end the following new subsection:

“(e)1) The Secretary shall publish in the Federal Register, not less
frequently than every 3 months, a list of all manual instructions,
interpretative rules, statements of policy, and guidelines of general
applicability which—

“(A) are promulgated to carry out this title, but
“(B) are not published pursuant to subsection (a)1) and have
not been previously published in a list under this subsection.

“(2) Effective June 1, 1988, each fiscal intermediary and carrier

inistering claims for extended care, post-hospital extended care,
home health care, and durable medical equipment benefits under
this title shall make available to the public all interpretative mate-
rials, guidelines, and clarifications of policies which relate to pay-
ments for such benefits.

“(8) The Secretary shall to the extent feasible make such changes
in automated data collection and retrieval by the Secretary and
fiscal intermediaries with agreements under section 1816 as are
necessary to make easily accessible for the Secretary and other
appropriate parties a data base which fairly and accurately reflects
the provision of extended care, post-hospital extended care and
home health care benefits pursuant to this title, including such
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categories as benefit denials, results of appeals, and other relevant
factors, and selectable by such categories and by fiscal intermediary,
service provider, and region.”.

SEC. 4036. END-STAGE RENAL DISEASE AMENDMENTS.

(a) IMPLEMENTATION OF PRIMARY PAYER REQUIREMENTS FOR END-
StaceE RENAL DISEASE PROGRAM.—

(1) Section 1862(b)2)A) of the Social Security Act (42 U.S.C.
1395y(bX2)A)) is amended by striking ‘(ii)” and all that follows
through “under this title” and inserting “(ii) can reasonably be
expected to be made under such a plan”.

(2) The amendment made by paragraph (1) shall apply with Effective date.
respect to items and services furnished on or after 30 days after 42 USC 1395y
the date of the enactment of this Act. ot

(b) LimrraTioNn oF MiNniMum UTiLiZATION RATE REQUIREMENT FOR
END-StaGE RENAL Disease TRANSPLANTATIONS.—The last sentence
of section 1881(bX1) of such Act (42 U.S.C. 1395rr(bX1)) is amended
by striking “covered grocedures and for self-dialysis training pro-

" and inserting “transplantations”.

(¢) ExTEnsioN OF DEADLINE FOR EsTABLISHING PRrOTOCOLS ON
Reuse oF Diavysis FiLTers AnND OTHER Diavysis SuppLies as It
RELATES TO THE REUSE OF BLOODLINES.—

(1XA) Section 9335(k)X2) of the Omnibus Budget Reconciliation

Act of 1986 is amended by inserting “(or July 1, 1988, with 42 USC 1395rr
respect to protocols that relate to the reuse of bloodlines)” after note.
“October 1, 1987".

(B) The amendment made by subparagraph (A) shall be effec- 42 USC 1395rr
tive as if included in the enactment of section 9335(k)2) of the note.
Omnibus Budget Reconciliation Act of 1986.

(2) Section 1881(fXTXB) of the Social Security Act (42 U.S.C.
1395rr(f)(7TXB)) is amended by inserting “(or July 1, 1988, with
respect to protocols that relate to the reuse of bloodlines)” after
“January 1, 1988”,

(d) StupiEs oF END-STAGE RENAL DISEASE PROGRAM.— 42 USC 1395rr

(1) The Secretary of Health and Human Services (in this note.
subsection referred to as the “Secretary”) shall arrange for a
study of the end-stage renal disease program within the medi-
care program.

(2) Among other items, the study shall address—

(A) access to treatment by both individuals eligible for
medicare benefits and those not eligible for such benefits;

(B) the quality of care provided to end-stage renal disease
beneficiaries, as measured by clinical indicators, functional
status of patients, and patient satisfaction;

(C) the effect of reimbursement on quality of treatment;

(D) major epidemiological and demog‘ra&{;jc changes in
the end-stage renal disease population t may affect
access to treatment, the quality of care, or the resource

uirements of the program; and
) the adequacy of existing data systems to monitor
these matters on a continuing basis.

(3) The Secretary shall submit to Con, , not later than 3 Reports.
yeacll's after the date of the enactment of this Act, a report on the
study.

(4) The Secretary shall request the National Academy of
Sciences, acting through the Institute of Medicine, to submit an
application to conduct the study described in this section. If the
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Academy submits an acceptable application, the Secretary shall
enter into an appropriate arrangement with the Academy for
the conduct of the study. If the Academy does not submit an
acceptable application to conduct the study, the Secretary may
request one or more appropriate nonprofit private entities to
submit an application to conduct the study and may enter into
an appropriate arrangement for the conduct of the study by the
entity which submits the best acceptable application.
(5) Section 1881 of the Social Security Act (42 U.S.C. 1395rr) is
amended—
(A) in subsection (c)2)XF), by striking “and subsection (g)",
(B) by striking the last sentence of subsection (c)(6),
(C) by striking subsection (g), and
(D) by redesignating subsection (h), as added by section 20
of the Medicare and Medicaid Patient and Program Protec-
tion Act of 1987 (Public Law 100-93), as subsection (g).

SEC. 4037, MEDICARE HEARINGS AND APPEALS.

(a) MAINTAINING CURRENT SYSTEM FOR HEARINGS AND APPEALS.—
Any hearing conducted under section 1869(bX1) of the Social Secu-
rity Act prior to the earliest of the date on which the Secretary of
Health and Human Services submits the report required to be
submitted by the Secretary under subsection (bX1) or September 1
shall be conducted by Administrative Law Judges of the Office of
Hearings and Appeals of the Social Security Administration in the
same manner as are hearings conducted under section 205(b)1) of
such Act.

(b) Stupy AND REPORT ON USE oF TELEPHONE HEARINGS.—

(1) The Secretary of Health and Human Services and the
Comptroller General of the United States shall each conduct a
study on holding hearings under section 1869(b)1) of the Social
Security Act by telephone and shall each report the results of
the study not later than 6 months after the date of enactment of
this Act.

(2) The studies under paragraph (1) shall focus on whether
telephone hearings allow for a full and fair evidentiary hearing,
in general, or with respect to any particular category of claims
and shall examine the possible improvements to the hearing
process (such as cost-effectiveness, convenience to the claimant,
and reduction in time under the process) resulting from the use
of such hearings as compared to the adoption of other changes
to the process (such as expansions in staff and resources).

SEC. 4038. RURAL HEALTH MEDICAL EDUCATION DEMONSTRATION
PROJECT.

(a) IN GENERAL.—The Secretarly of Health and Human Services (in
this section referred to as the “Secretary”) shall enter into agree-
ments with four sponsoring hospitals submitting applications under
this subsection to conduct demonstration projects to assist resident
physicians in developing field clinical experience in rural areas.

({? NATUuRe oF ProJecr.—Under a demonstration project con-
ducted under subsection (a), a sponsoring hospital entering into an
agreement with the Secretary under such subsection shall enter into
arrangements with a small rural hospital to provide to such rural
hospital, for a period of one to three months of training, physicians
(in such number as the agreement under subsection (a) may provide)
who have completed one year of residency training.
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(c) SeLecTioN.—In selecting from among applications submitted
under subsection (a), the Secretary shall ensure that four small
rural hospitals located in different counties participate in the dem-
onstration project and that—

(1) two of such hospitals are located in rural counties of more
than 2,700 square miles (one of which is east of the Mississippi
River and one of which is west of such river); and

(2) two of such hospitals are located in rural counties with (as
determined by the retary) a severe shortage of physicians
(one of which is east of the Mississippi River and one of which is
west of such river).

(d) CrARIFICATION OF PAYMENT.—For purposes of section 1886 of
the Social Security Act—

(1) with respect to subsection (d)X5)(B) of such section, any
resident physician participatinf in the project under subsection
(a) for any part of a year shall be treated as if he or she were
working at the appropriate sponsoring hospital with an agree-
ment under subsection (a) on September 1 of such year (and
sha(alll not be treated as if working at the small rural hospital);
an

(2) with respect to subsection (h) of such section, the payment
amount permitted under such subsection for a sponsoring hos-
pital with an agreement under subsection (a) shall be increased
(for the duration of the project only) by an amount equal to the
amount of any direct graduate mecﬁcal education costs (as
defined in paragraph (5) of such subsection (h)) incurred by such
hospital in supervising the education and training activities
under a project under subsection (a).

(e) DuraTioN oF Prosecr.—Each demonstration project under
subsection (a) shall be commenced not later than six months after
the date of enactment of this Act and shall be conducted for a period
of three years.

(f) DeFiNTTION.—In this section, the term “sponsoring hospital”
means a hospital that receives payments under sections 1886(d)(5)(B)
and 1886(h) of the Social Security Act.

SEC. 4039. MISCELLANEOUS AND TECHNICAL PROVISIONS.

(a) CLarIFicATION OF CRIMINAL PENALTIES FOR WILLFUL MISREPRE-
SENTATIONS.—Subsection (c) of section 1128B of the Social Security
Act (42 U.S.C. 1320a-7(b)), 2# as redesignated by section 4(d) of the
Medicare and Medicaid Patient and Program Protection Act of 1987
(Public Law 100-93), is amended— 42 USC
(1) by striking “institution or facility” each place it appears 1320a-Tb.
and inserting “institution, facility, or entity”, and
(2) by inserting “(including an eligible organization under
section 1876(b))” after “other entity”.
(b) PoDIATRISTS.—
(1) Section 1861(r)X3) of the Social Security Act (42 U.S.C.
1395x(r)(3)) is amended—
(A) by striking “subsection (s) of this section” and insert-
ing “subsections (k), (m), (pX1), and (s) of this section and
sections 1814(a), 1832(a)2)F)ii), and 1835”, and
(B) by striking ‘; and for the purposes” and all that
follows through “which he is legally authorized to per-

form”.

28 Copy read “1320a-Th)),".
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(2) Section 1861(b)6) of such Act (42 U.S.C. 1395x(bX6)) is

amended by striking “Council on Podiatry Education of the
American Podiatry Association” and inserting ‘“‘Council on
Podiatric Medical Education of the American Podiatric Medical
Association”’.

(c) RecoveEry oF PAYMENTS FOR CERTAIN PACEMAKER DEVICES.—

(1) Section 1862(h) of such Act (42 U.S.C. 1395y(h)) is
amended—

(A) in paragraph (1XB), by striking “law,” and inserting
“law (and any amount paid to a provider under any such
warranty),”;

(B) in paragraph (1)D), by striking “(3),” and inserting
“(3), in determining the amount subject to repayment under
paragraph (2XC),"”;

(C)in paragral[':h (2)—

(i) by striking “and” at the end of subparagraph (A),

(ii) by striking the period at the end of subparagraph
(B) and inserting “, and”, and

(iii) by adding at the end the following new subpara-
graph:

*(C) to make repayment to the Secretary of amounts paid
under this title to t{l: provider with respect to any cardiac
pacemaker device or lead which has been replaced by the
manufacturer, or for which the manufacturer has made pay-
ment to the provider, under an express or implied warranty.”;

and
(D) in paragraph (4)B)—
(i) by striking “or has” and inserting “, has”, and
(ii) by striking “(2XB),” and inserting “(2XB), or has
failed to make repayment to the Secretary as required
under paragraph (2)(C),”.
(2) The amendments made by paragraph (1) shall become
effective on January 1, 1988.

(d) ExTeND AND CLARIFY ProHIBITION ON CosT SAVINGS POLICIES
BerorRe BEGINNING OF FiscaAL YEAR.—Notwithstanding any other
provision of law, except as required to implement specific provisions
required under statute, the tary of Health and Human Serv-
ices is not authorized to issue in final form, after the date of the
enactment of this Act and before October 15, 1988, any regulation,
instruction, or other policy which is estimated by the Secretary to
result in a net reduction in expenditures under title XVIII of the
Social Security Act in fiscal year 1989 of more than $50,000,000.

(e) MorATORIUM ON PRIOR AUTHORIZATION FOR HOoME HEALTH AND
Post-HosprrAL ExTENDED CARE SErVICES.—The Secretary of Health
and Human Services shall not implement any voluntary or manda-
tory program of prior authorization for home health services, ex-
tended care services, or post-hospital extended care services under
part A or B of title XVIII of the Social Security Act at any time
prior to six months after the date on which the Congress receives
the report required under section 9305(k)4) of the Omnibus Budget
Reconciliation Act of 1986.

(f) DELAY IN PUuBLISHING REGULATIONS wWiTH RESPECT TO DEEMING
THE StaTUsS OF ENTITIES.—The Secretary of Health and Human
Services (in this subsection referred to as the “Secretary”) shall not
deem any entity to be a provider of services (as defined in section
h861(u) of the Social Security Act) for purposes of title XVIII of such

ct_
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(1) on any date prior to 6 months after the date on which the
Secretary has published a proposed rule with respect to the
deeming of the entity, and
(2) until the Secretary publishes a final rule with respect to
the deeming of the entity.
(g) Use oF INTERIM FINAL REcuLATIONS.—The Secretary of Health 42 USC 1395hh
and Human Services shall issue such regulations (on an interim or note.
other basis) as may be necessary to implement this subtitle and the
amendments made by this subtitle.

PART 3—RELATING TO PART B

Subpart A—Provisions Relating to Payments for
Physicians’ Services

SEC. 4041. FREEZE IN PAYMENTS FOR PHYSICIANS' SERVICES; EXTEN-
SION OF SEQUESTER ORDER.

(a) THrREe-MoNTH FREEZE ON INCREASES IN PuysiciAN Pay-
MENTS.—

(1) In GeENERAL.—Section 1842 of the Social Security Act (42
U.S.C. 1395u) is amended—

(A) in subsection (b)4)—

(i) in subparagraph (A), by redesignating clause (v) as
clause (vi) and by inserting after clause (iv) the follow-
ing new clause:

“(v) In determining the prevailing charge levels under the third
and fourth sentences of paragraph (3) for physicians’ services fur-
nished during the 3-month period beginning January 1, 1988, the
Secretary shall not set any level higher than the same level as was
set for the 12-month period beginning January 1, 1987. ” and

(ii) in subparagraph (B), by addmg at the end the
following new clause:

“(iii) In determining the reasonable charge under paragraph (3)
for physicians’ services furnished during the 3-month period begin-

}auuary 1, 1988, the customary charges shall be the same

customary charges as were recognized under this section for the 12-
month period beginning January 1, 1987.”; and

(B) in subsection (i)(l)(C), by adding at the end thereof the
following new clause:

“(vii) Notwithstanding any other provision of this subparagraph,
the maximum allowable actual charge for a particular physician’s
service furnished by a nonparticipating physician to individuals
enrolled under this part during the 3-month period beginning on
January 1, 1988, shall be the amount determined under this
subparagraph for 1987. The maximum allowable actual charge for Effective date.
any such service otherwise determined under this subparagraph for
1988 shall take effect on April 1, 1988."”.

(2) EXTENSION OF PHYSICIAN PARTICIPATION AGREEMENTS AND 42 USC 1395u
{lmm PROVISIONS.—Notwithstanding any other provision of note.
aw—

(A) subject to the last sentence of this paragraph, each
agreement with a participating physician in effect on
December 31, 1987, under section 1842(hX1) of the Social
Security Act shall remain in effect for the 3-month period
beginning on January 1, 1988;
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(B) the effective period for agreements under such section
entered into for 1988 shall be the nine-month period begin-
ning on April 1, 1988, and the Secretary shall provide an
opportunity for phyalcmns to enroll as participating physi-
cians prior to April 1, 1988;

(C) instead o uhhshmg, under section 1842(h)(4) of the
Social Security Xct at the beginning of 1988, directories of
participating physicians for 1988, the Secretary shall pro-
vide for such publication, at the begmnmg of the 9-month
period begmmng on April 1, 1988, of such directories of
participating physicians for such period; and

(D) instead oly providing to nonparticipating physicians,
under section 1842(bX3)G) of the Social Security Act at the
beginning of 1988, a list of maximum allowable actual
charges for 1988, the Secretary shall provide, at the begin-
ning of the 9-month period beginning on April 1, 1988, to
such physicians such a list for such 9-month period.

An agreement with a participatinf hysician in effect on
December 31, 1987, under section 18 2(K)(1) of the Social Secu-
rity Act shall not remain in effect for the period described in
subparagraph (A) if the gammpatmg physician requests on or
before December 31, 1987, that the agreement be terminated.

(3XA) Section 1842 of the Social Security Act (42 U.S.C. 1395u)
is amended—

(i) in subsection (b)2), by adding at the end the following:
“In establishing such standards and criteria, the Secretary
shall provide a system to measure a carrier’'s performance
of resgons:blhtles described in paragraph (3)(H) and subsec-
tion ( and

(ii) in subsection (c)X1), by inserting “(A)" after “(cX1)" and
by adding at the end tge followmg new subparagraph:

“(B) Of the amounts appropriated for administrative activities to
carry out this part, the &cretary shall provide payments, totaling 1
percent of the total payments to carriers for claims processing in
any fiscal year, to carriers under this section, to reward carriers for
their success, in increasing the proportion of physicians in the
carrier’s service area who are participating phymc:ans or in increas-
ing the proportion of total payments for physicians’ services which
are payments for such services rendered ﬁr participating physi-

cians.’
(B} Section 9332(a) of the Omnibus Budget Reconciliation Act
v 1986( l)sbam:niled hs (2) and (3)
i) by striking paragrap and (3),
(ii) in paragraph (4)B), by striking “under paragraph (2)”
and inserting “under the last sentence of section 1842(b)2)
of the Social Security Act”, and
(iii) in paragra h (4(C)—

(I) by stri ‘under ph (3) and inserti
“under section %842((:)( l)(ﬁ) of the Social Security Acil:}g

(II) by striking “April” and inserting “July”, and
(III) by striking “at the end of 1987” and inserting
“before April 1, 1988”,

(b) EXTENSION OF RebuctioN UNDER SeQUESTER ORDER.—Notwith-
standing any other provision of law (including any other provision of
this Act), the reductions in the amount of gaymenta required under
title XVIII of the Social Security Act made by the final sequester
order issued by the President on November 20, 1987, pursuant to



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-85

section 252(b) of the Balanced Budget Emergency Deficit Control Act
of 1985 shall continue to be effective (as provided by sections
252(a)(4XB) and 256(dX2) of such Act) through March 31, 1988, with
resixpect to payments for physicians’ services under part B of such
title.

SEC. 4042. GENERAL UPDATE IN PAYMENTS FOR PHYSICIANS' SERVICES.

(a) INcreASE IN MEI ror 1988 anp 1989.—Section 1842(b)(4) of the
Social Security Act (42 U.S.C. 1395u(b)4)) is amended by adding at
the end the following new subparagraph:

“(F)(i) For purposes of this part for physicians’ services furnished
in 1987, the percentage increase in the MEI is 3.2 percent.

*(ii) For purposes of this part for physicians’ services furnished in
1988, on or after April 1, the percentage increase in the MEI is—

‘) 3.6 percent for primary care services (as defined in
subparagraph (E)(iii)), and

“(II) 1 percent for other physicians’ services.

*(iii) For purposes of this part for physicians' services furnished in
1989, the percentage increase in the MEI is—

“(I) 8.0 percent for primary care services; and

“(II) 1 percent for other physician’s services.”.

(b) PriMmARY CARE SERVICES DEFINED.—Section 1842(b)4)(E) of such
Act (42 U.S.C. 1395u(bX4)XE)) is amended by adding at the end
thereof the following new clause:

“(iii) The term ‘primary care services' means physicians’
services which constitute office medical services, emergency
department services, home medical services, skilled nursing,
intermediate care, and long-term care medical services, or nurs-
ing homel.:, boarding home, domiciliary, or custodial care medical
services."”.

(c) PARTICIPATING PHYSICIAN DiFFERENTIAL.—Section
1842(b)(4XAXiv) of such Act (42 U.S.C. 1395u(b)4XAXiv)) is
amended—

(1) by striking “96 percent” and inserting “applicable per-
cent”’, and

(2) by adding at the end the following: “In the previous
sentence, the term ‘applicable percent’ means for services fur-
nished (I) on or after ganuary 1, 1987, and before April 1, 1988,
96 percent, (II) on or after April 1, 1988, and before January 1,
1988, 95.5 percent, and (III) on or after January 1, 1989, 95
percent.”.

SEC. 4043. INCENTIVE PAYMENTS FOR PHYSICIANS' SERVICES FUR-
NISHED IN UNDERSERVED AREAS.

(a) IN GENERAL.—Section 1833 of the Social Security Act (42 U.S.C.
13951) is amended by adding at the end the following new subsection:

“(m) In the case of physicians’ services furnished to an individual,
who is covered under the insurance grogram established by this part
and who incurs expenses for such services, in an area that is
designated (under section 332(aX1XA) of the Public Health Service
Act) as a class 1 or class 2 health manpower shortage area, in
addition to the amount otherwise paid under this part, there also
shall be paid to the physician (or to an employer or facility in the
cases described in clause (A) of section 1842%:)(6)) (on a monthly or
%uarterly basis) from the Federal Supplementary Medical Insurance

rust Fund an amount equal to 5 percent of the payment amount
for the service under this part.”.
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(b) Stupy.—The Secretary of Health and Human Services shall
stud}s.v and report to Congress, by not later than January 1, 1990, on
the feasibility of making additional payments described in section
1833(m) of the Social Security Act with respect to physician services
which are performed in health manpower shortage areas located in
urban areas.

(c) EFrecTIVE DATE.—The amendments made by this subsection (a)
shall apply with respect to services furnished in a rural area (as
defined in section 1886(dX2XD) of the Social Security Act) 2? on or
after January 1, 1989, and to other services furnished on or after
January 1, 1991.

SEC. 4044. ADJUSTMENT IN PREVAILING CHARGE LEVEL FOR PRIMARY
CARE SERVICES.

(a) INCREASE IN PREVAILING CHARGES FOR PRIMARY CARE SERV-
1ces.—Section 1842(b)4)XA) of the Social Security Act (42 U.S.C.
1395u(b)(4)XA)), as amended by section 4041(a)1) of this subtitle, is
further amended by redesignating clause (vi) as clause (vii) and by
inserting after clause (v) the following new clause:

“(vi) Before each year (beginning with 1989), the Secretary shall
establish a prevailing charge floor for primary care services (as
defined in subparagraph (EXiii)) equal to 50 percent of the average of
the prevailing charge levels (determined, for participating physi-
cians under the third and fourth sentences of paragraph (3) and
under paragraph (4), without regard to this clause and without
regard to physician specialty) for such service for all localities in the
United States (weighted b’y the relative frequency of the service in
each locality) for the year.”.

(b) ErrecTiveé DATE.—The amendments made by subsection (a)
shall apply to payment for physicians’ services furnished on or after
January 1, 1989.

SEC. 4045. REDUCTION IN PREVAILING CHARGE LEVEL FOR OVERPRICED
PROCEDURES.

(a) IN GENERAL.—Paragraph (10) of section 1842(b) of the Social
Security Act (42 U.S.C. 1395u(b)) is amended to read as follows:

“(10XAXi) In determining the reasonable charge under paragraph
(3) for procedures described in subparagraph (C) and performed
during tie 9-month period be‘girming on April 1, 1988, the prevailing
charge for such procedure for participating and nonparticipating
physicians shall ge the prevailing charge otherwise recognized for
such procedure for 1987—

“(I) subject to clause (iii), reduced by 2.0 percent, and

“(II) further reduced by the applicable percentage specified in
clause (ii).

“(ii) For purposes of clause (i), the applicable percentage specified
in this clause is—

“I) 15 percent, in the case of a prevailing charge otherwise
recogni (without regard to this paragraph and determined
without regard to physician specialty) that is at least 150 per-
cent of the weighted national average (as determined by the
Secretary) of such prevailing charges for such procedure for all
localities in the United States for 1987;

“(IT) 0 percent, in the case of a prevailing charge that does not
exceed 85 percent of such weighted national average; and

2 Copy read “Act))".



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-87

“(IM) in the case of any other prevailing charge, a percent
determined on the basis of a straight-line sliding scale, equal to
% s of a percentage point for each percent by which the prevail-
ing charge exceeds 85 percent of such weighted national
average.

“(iii) In no case shall the reduction under clause (i) for a procedure
result in a prevailing;harge in a locality for 1988 which is less than
85 percent of the retary’s estimate of the weighted national
average of such prevailing charges for such procedure for all local-
ities in the United States for 1987 (based upon the best available
data and determined without regard to phfmman specialty) after
making the reduction described in clause (i)II)

“(B) The procedures described in this subparagraph are as follows:
bronchoscopy,?® carpal tunnel repair, cataract surgery, coronary
artery bypass surgery, diagnostic and/or therapeutic dilation and
curettage, knee arthroscopy, knee arthroplasty, pacemaker
implantation surgery, total hip replacement, suprapubic prostatec-
tomy, transurethral resection of the prostate, and upper gastro-
mtestmal endoscopy.

“(C) In the case of a reduction in the reasonable charge for
physicians’ service under subparagraph (A), if a nonparticipa
physician furnishes the service to an individual entitled to benefits
under this part, after the effective date of such reduction, the
{pjl)*(xi';iﬁi)an's actual charge is subject to a limit under subsection

“(D) There shall be no administrative or judicial review section
1869 or otherwise of any determination under subparagraph (A) or
under *® paragraph (11XBXii).”.

(b) MopiFicATION OF GEOGRAPHIC INDEX.—Section 1845(eN4XAXi)
of such Act (42 U.S.C. 1395w-1(e)4XAXi)) is amended by inserting
“and costs of living”’ after “costs of practice’’.

(c) ConsoLIDATED CHARGE LiMrraTiON PROVISIONS.—

(1) PENALTIES FOR EXCESS CHARGES.—Section 1842 of such Act
is further amended—

(A) in subsection (bX11XC)—

(i) in clause (i), by striking “(subject to clause (iv))”
and all that follows through the end and inserting the
following: “, the physician's actual charge is subject to
a limit under subsection GX1XD).”;

(ii) in clause (i), by striking “G)” after “C)’; and

(ii1) by striking clauses (ii) through (iv); and

(B) in subsection (jX1), by adding at the end the following
new sub ph:

“(DXi) If an action described in clause (ii) results in a reduction in
a reasonable charge for a physicians’ service or item and a
nonparticipatin tf edp ysician furnishes the service or item to an
individual entitled to benefits under this after the effective date
of such action, the physician may not ¢ the individual more
than 125 percent of the reduced payment allowance (as defined in
clause (iii)) plus (for services or items furnished during the 12-month
period (or 9-month period in the case of an action described in clause
(iiXI)) beginning on the effective date of the action) % of the amount
by which the phgmclan s maximum allowable actual charge for the
service or item for the previous 12-month period exceeds such 125
percent level.

“(ii) The first sentence of clause (i) shall apply to—

a8 Copy read brunachoscopy
" Copy read “under under".
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“(I) an adjustment under subsection (bX8)B) (relating to
inherent reasonableness),

“(ID a reduction under subsection (b)(10)XA) (relating to cer-
tain overpriced procedures),

“(III) a reduction under subsection (bX11XB) (relating to cer-
tain cataract procedures), and

“(IV) an adjustment under section 1833(1X3)B) (relating to
physician supervision of certified registered nurse anesthetists).

“(iii) In clause (i), the term ‘reduced payment allowance’ means,
with respect to an action—

“(I) under subsection (b)8)B), the inherently reasonable
charﬁe established under subsection (b)8); or

“(1I) under subsection (b)(10)(A) or (b)11XB) or under section
1833(1%3)B), the prevailing charge for the service after the
action.

“(iv) If a physician knowingly and willfully imposes a charge in
violation of clause (i) (whether or not such charge violates subpara-
graph (B)), the Secretary may apply sanctions against such physi-
cian in accordance with paragraph (2).

“(v) Clause (i) shall not apply to items and services furnished after
the earlier of (I) December 31, 1990, or (II) one-year after the date
the Secretary reports to Congress, under section 1845(e)(3), on the
development of the relative value scale under section 1845.”.

(2) CONFORMING AMENDMENTS.—(A) Section 1833(1)(6) of such
Act (42 U.S.C. 13951(1X6)) is amended—

(i) in subparagraph (A), by striking “(subject to subpara-
graph (D))" and all that follows through the end and insert-
ing the following: “after the effective date of the reduction,
the physician’s actual charge is subject to a limit under
section 1842(G)1)D).”;

(i1) in subparagraph (A), by striking “(A)"" after “(6)""; and

(iii) by striking subparagraphs (B) through (D).

(B) Section 1842(bX11XBXi) of such Act (42 U.S.C
1395u(b)(11)(B)i)) is amended by striking “and shall be further
reduced” and all that follows through “1988".

(C) Section 9334(b)2) of the Omnibus Budget Reconciliation
Act of 1986 is amended by striking “1842(bX10)” and inserting
“1842G)(1XD)".

(d) ErFEcTIvE DATE.—The amendments made by this section shall
apply to items and services furnished on or after April 1, 1988,
except the amendment made by subsection (cX2)XB) shall apply to
services furnished on or after January 1, 1988.

SEC. 4046. LIMITS ON PAYMENT FOR OPHTHALMIC ULTRASOUND.

(a) IN GENERAL.—Section 1842 of the Social Security Act (42 U.S.C.
1395u), as previously amended by this subpart is amended—
(1) in subsection (b)(11)—

(A) in subparagraph (C), as redesignated under section
4045(cX1XAXii) of this title, by inserting “or (C)” after
“subparagraph (B)”;

(DSB) 1:3! redesignating subparagraph (C) as subparagraph

; an

(C) by inserting after subparagraph (B) the following new
subparagraph:

‘(C) The prevailing charge level determined with respect to A-
mode ophthalmic ultrasound procedures may not exceed 5 percent
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of the prevailing charge level established with respect to extra-
capsular cataract removal with lens implantation.”; and
(2) in subparagraph (D) of subsection (jX1), as added by section
4045(c)1)XB) of this subtitle—
(A) in clause (ii), by striking “and” at the end of subclause
(I11), by redesignating subclause (IV) as subclause (V) and
by inserting before such subclause the following new
subclause:
“(IV) a prevailing charge limit is estabiished under subsection
(bX11XCXi), and”’; and
(B) in clause (iii)II), by striking “or (b)X11)XB)" and insert-
ing “, (bX11XB), or (b)X11XC)i)".
(b) ErrecTiveé DATE.—The amendments made by subsection (a) 42 USC 1395u
shall apply to services furnished on or after April 1, 1988. note.

SEC. 4047. CUSTOMARY CHARGES FOR PRIMARY CARE SERVICES OF NEW
PHYSICIANS.

(a) IN GENERAL.—Section 1842(b)(4) of the Social Security Act, as
amended by section 4042(a), is further amended by adding at the end
thereof the following new subparagraph:

“(G) In determining the customary charges for physicians’ serv-
ices (other primary care services and other than services furnished
in a rural area (as defined in section 1886(d)(2)XD)) that is designated,
under section 332(a)X1XA) of the Public Health Service Act, as a
health manpower shortage area) for which adequate actual charge
data are not available because a physician has not yet been in
practice for a sufficient period of time, the Secretary shall set a
customary charge at a level no higher than 80 percent of the
prevailing charge (as determined under the third and fourth sen-
tences of paragraph (3) and under paragraph (4)) for a service.”.

(b) EFFEcTivEé DATE.—The amendment made by subsection (a) 42 USC 1395u
shall apply to physicians who first furnish services to medicare note.
beneficiaries after April 1, 1988.

SEC. 4048. PAYMENT FOR PHYSICIAN ANESTHESIA SERVICES.

(a) INn GENErAL.—Section 1842(b) of the Social Security Act (42
U.S.C. 1395u(b)) is further amended by adding at the end the
following new paragraph:

“(14)(A) In determining the reasonable charge under paragraph (3)
of a physician for medical direction of two or more nurse anes-
thetists performing, on or after April 1, 1988, and before January 1,
1991, anesthesia services in whole or in part concurrently, the
number of base units which may be recognized with respect to such
medical direction for each concurrent procedure (other than cata-
ract surgery or an iridectomy) shall be reduced by—

“@) 10 percent, in the case of medical direction of 2 nurse
anesthetists concurrently,

“(ii) 25 percent, in the case of medical direction of 3 nurse
anesthetists concurrently, and

“(iii) 40 percent, in the case of medical direction of 4 nurse
anesthetists concurrently.

“(B) In determining the reasonable charge under paragraph (3) of
a physician for medical direction of two or more nurse anesthetists
performing, on or after January 1, 1989, and before January 1, 1991,
anesthesia services in whole or in part concurrently, the number of
base units which may be recognized with respect to such medical
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direction for each concurrent cataract surgery or iridectomy proce-
dure shall be reduced by 10 percent.

*(C) The Secretary shall require claims for physicians’ services for
medical direction of nurse anesthetists during the periods in which
the provisions of subparagraph (A) or (B) apply to indicate the
number of such anesthetists being medically directed concurrently
at any time during the procedure, the name of each nurse anes-
thetist being directed, and the type of procedure for which the
services are provided.”.

(b) DEVELOPMENT OF UNIFORM RELATIVE VALUE GuipeE.—The Sec-
retary of Health and Human Services, in consultation with groups
representing physicians who furnish anesthesia services, shall estab-
lish by regulation a relative value guide for use in all carrier
localities in making payment for physician anesthesia services fur-
nished under part B of title XVIII of the Social Security Act on and
after January 1, 1989. Such guide shall be designed so as to result in
expenditures under such title for such services in an amount that
would not exceed the amount of such expenditures which would
otherwise occur.

(c) Stuny oF PREVAILING CHARGES FOR ANESTHESIA SERVICES.—
The Secretary of Health and Human Services shall conduct a study
of the variations in conversion factors used by carriers under section
1842(b) of the Social Security Act to determine the prevailing charge
for anesthesia services and shall report the results of the study and
make recommendations for appropriate adjustments in such factors
not later than January 1, 1989.

(t.fll) GAO Stupies.—(1) The Comptroller General shall conduct a
study—

(A) to determine the average anesthesia times reported for
medicare reimbursement purposes,
(B) to verify those times from patient medical records,
(C) to compare anesthesia times to average surgical times, and
(D) to determine whether the current payments for physician
supervision of nurse anesthetists are excessive.
The Comptroller General shall report to Congress, by not later than
January 1, 1989, on such study and in the report include rec-
ommendations regarding the appropriateness of the anesthesia
times recognized by medicare for reimbursement purposes and rec-
ommendations regarding adjustments of payments for physician
supervision of nurse anesthetists.

(2) The Comptroller General shall conduct a study on the impact
of the amendment made by subsection (a), and shall report to
Congress on the results of such study by April 1, 1990.

SEC. 4049. FEE SCHEDULES FOR RADIOLOGIST SERVICES.

(a) IN GENERAL.—Part B of title XVIII of the Social Security Act is
amended—

(1) in section 1833(aX1) (42 U.S.C. 1395l(aX1)), as amended by
section 4062(cX3) of this subtitle by striking “and” before “(I)”,
and by adding at the end the following new clause: “‘and (J) with
respect to esxszensea incurred for radiologist services (as defined
in section 1834(b)5)), the amounts paid shall be 80 percent of the
lesser of the actual charge for the services or the amount
provided under the fee schedule established under section
1834(b),"”; and
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(2) by adding at the end of section 1834, as subsequently
inserted by section 4062(a) of this subtitle, the following new
subsection:

“(b) FEE ScHEDULES FOR RADIOLOGIST SERVICES.— 42 USC 1395m.

“(1) DEvELoPMENT.—The Secretary shall develop—

“(A) a relative value scale to serve as the basis for the
payment for radiologist services under this part, and

“(B) using such scale and appropriate conversion factors,
fee schedules (on a regional, statewide, or carrier service
area basis) for payment for radiologist services under this
pggst,, to be implemented for such services furnished during
1989.

“(2) ConsuLTaTIiON.—In carrying out paragraph (1), the Sec-
retary shall regularly consult closely with the Physician Pay-
ment Review Commission, the American College of Radiology,
and other organizations representing physicians or suppliers
who furnish radiologist services and shall share with them the
data and data analysis being used to make the determinations
under paragraph (1), including data on variations in current
medicare payments by geographic area, and by service and
physician specialty.

“(3) ConsiDERATIONS.—In developing the relative value scale
and fee schedules under paragraph (1), the Secretary—

“(A) shall take into consideration variations in the cost of
furnishing such services among geographic areas and
among different sites where services are furnished, and

“(B) may also take into consideration such other factors
respecting the manner in which physicians in different
specialties furnish such services as may be appropriate to
assure that payment amounts are equitable and designed to
promote effective and efficient provision of radiologist serv-
ices by physicians in the different specialties.

“(4) SAVINGS.—

“(A) BUDGET NEUTRAL FEE SCHEDULES.—The Secretary
shall develop preliminary fee schedules for 1989, which are
designed to result in the same amount of aggregate pay-
ments (net of any insurance and deductibles under section
1835(a)1XI) and 1833(b)) for radiologist services furnished in
1989 as would have been made if this subsection had not

been enacted.
“(B) INITIAL sAVINGS.—The fee schedules established for
payment pur under this subsection for services fur-

nished in 1989 shall be 97 percent of the amounts permitted
under these ?° preliminary fee schedules developed under
subparagraph (A).

“(C) SumseQUENT UPDATING.—Radiologist services fur-
nished in subsequent years, the fee schedules shall be the
schedules for the previous year updated by the percentage
increase in the MEI (as defined in section 1842(b)4XEXii))
for the year.

“(D) ' NONPARTICIPATING PHYSICIANS.—Each fee sched-
ule so established shall provide that the payment rate

39 Copy read “this".
31 Copy read " (C)",
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recognized for nonparticipating physicians and suppliers is
equal to the appropriate percent (as defined in section
1842(b)(4)XAXiv)) of the payment rate recognized for partici-
pating physicians and suppliers.

“(5) LIMITING CHARGES OF NONPARTICIPATING PHYSICIANS.—

“(A) IN GeNERAL.—In the case of radiologist services fur-
nished after January 1, 1989, for which payment is made
under a fee schedule under this subsection, if a
nonparticipating physician or supplier furnishes the service
to an individual entitled to benefits under this part, the
physician or supplier may not charge the individual more
than the limiting charge (as defined in subparagraph (B)).

“(B) LIMITING CHARGE DEFINED.—In subparagraph (A), the
term ‘limiting charge’ means, with respect to a service
furnished—

“(i) in 1989, 125 percent of the amount specified for
the service in the appropriate fee schedule established
under paragraph (1),

“(ii) in 1990, 120 percent of the amount specified for
the service in the appropriate fee schedule established
under paragraph (1), and

“(iii) after 1990, 115 percent of the amount specified
for the service in the appropriate fee schedule estab-
lished under paragraph (1).

“(C) EnrorcEMENT.—If a physician or supplier knowingly
and willfully imposes a charge in violation of subparagraph
(A), the Secretary may apply sanctions against such physi-
cian or supplier in accordance with section 1842(jX(2).

“(6) 2 RADIOLOGIST SERVICES DEFINED.—For the purposes of
this subsection, section 1833(a)X1XI), and section 1842(h)1XB),
the term ‘radiologist services’ only includes radiologic services
performed by, or under the direction or supervision of, a
physician—

“(A) who is certified, or eligible to be certified, by the
American Board of Radiology, or

“(B) for whom radiologic services account for at least 50
percent of billings made under this part.”.

Reports. (b) DEADLINES AND EFFECTIVE DATE.—
:ﬁgsc 1395m (1) The Secretary of Health and Human Services shall estab-
‘ lish the relative value scale and fee schedules for radiologist
services (under section 1834(b) of the Social Security Act) by not
later than August 1, 1988, and shall report to Congress on the
dg;;lopment of such fee schedules not later than August 1,
1988.

(2) The amendments made by this section shall apply to
services performed on or after January 1, 1989, and until such
time as the Secretary of Health and Human Services imple-
ments physician fee schedules based on the relative value scale
developed under section 1845(e) of the Social Security Act.

42 USC 13957 SEC. 4050. FEE SCHEDULES FOR PHYSICIAN PATHOLOGY SERVICES.

note (a) IN GENERAL.—The Secretary of Health and Human Serviges
shall develop—

3% Copy read “ (51"
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(1) a relative value scale to serve as the basis for the payment
for physician pathology services under part B of title XVIII of
the Social Security Act,

(2) using such scale and appropriate conversion factors, pro-
posed fee schedules (on a regional, statewide, or carrier service
area basis) for payment for physician pathology services under
such part, that could be implemented for such services fur-
nished during 1990, and

(3) an appropriate index to be applied to updating such fee
schedules annually for physician pathology services furnished
in years after 1990.

(b) ConsurraTiON.—In carrying out subsection (a), the Secretary
shall regularly consult closely with the Physician Payment Review
Commission, the College of American thologists, and other
organizations representing physicians who furnish physician pathol-
ogy services and shall share with them the data and data analysis
being used to make the determinations under subsection (a), includ-
ing data on variations in current medicare payments by geographic
area, and by service and physician specialty.

(c) ConsiDERATION.—In developing the fee schedules under subsec-
tion (a), the Secretary shall take into consideration variations in the
cost of furnishing physician pathology services among geographic

areas.

(d) RErorT.—The Secretary shall report, not later than April 1,
1989, to the Committees on Energy and Commerce and Ways and
Means of the House of Representatives and the Committee on
Finance of the Senate on the relative value scale, fee schedules, and
the index developed under this section. Such report shall include
recommendations on how to protect medicare beneficiaries against
excessive charges for physician pathol services above the pay-
ment amounts established by the fee schedules.

SEC. 4051. ELIMINATION OF MARKUP FOR CERTAIN PURCHASED SERYV-
ICES.

(a) INn GENERAL.—Section 1842 of the Social Security Act (42 U.S.C. 42 USC 1395u.
1935u) is amended by adding at the end the following new subsec-
tion:

“(n)1) If a physician’s bill or a request for payment for services
billed by a physician includes a charge to a patient for a diagnostic
test described in section 1861(s)3) (other than a clinical diagnostic
laboratory test) for which payment does not indicate that the billing
physician personally performed or supervised the performance of
the test or that another physician with whom the physician who
shares his practice personally performed or supervised the test, the
?Jﬁount payable with respect to the test shall be determined as

ollows:

“(A) If the bill or request for payment indicates that the test
was performed by a supplier, identifies the supplier, and in-
dicates the amount the Sliﬁplier charged the billing physician,
payment for the test (less the applicable deductible and coinsur-
ance amounts) shall be the actual acquisition costs (net of any
discounts) or, if lower, the [ 11 11 1 ]
[ 192 enrolled under [ ][ 11 1 [ ]
sy )

“(B) If the bill or request for payment (i) does not indicate who
performed the test, or (ii) indicates that the test was performed
by a supplier but does not identify the supplier or include the

3% Copy not legible.
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amount charged by the supplier, no payment shall be made
under this part.

“(2) A physician may not bill an individual enrolled under this
part—

“(A) any amount other than any applicable deductible and
coinsurance for a diagnostic test for which payment is made
pursuant to paragraph (1XA), or

‘“(B) any amount for a diagnostic test for which payment may
not be made pursuant to paragraph (1)(B).

“(3) If a physician knowingly and willfully in repeated cases bills
one or more individuals in violation of paragraph (2), the Secretary
may apply sanctions against such physician or supplier in accord-
ance with section 1842(j%2).”.

(b) ADJUSTMENT IN MEDICARE PREVAILING CHARGES.—

(1) Review.—The Secretary of Health and Human Services
shall review payment levels under part B of title XVIII of the
Social Security Act for diagnostic tests (described in section
1861(s)X3) of such Act, but excluding clinical diagnostic labora-
tory tests) which are commonly performed by independent
suppliers, sold as a service to physicians, and billed by such
physicians, in order to determine the reasonableness of pay-
ment amounts for such tests (and for associated professional
services component of such tests). The Secretary may require
physicians and suppliers to provide such information on the
purchase or sale price (net of any discounts) for such tests as is
necessary to complete the review and make the adjustments
under this subsection. The Secretary shall also review the
reasonableness of payment levels for comparable in-office diag-
nostic tests.

(2) ESTABLISHMENT OF REVISED PAYMENT SCREENS.—If, as a
result of such review, the Secretary determines, after notice and
opportunity of at least 60 days for public comment, that the
current prevailing charge levels (under the third and fourth
sentences of section 1842(b) of the Social Security Act) for any
such tests or associated professional services are excessive, the
Secretary shall establish such charge levels at levels which,
consistent with assuring that the test is widely and consistently
available to medicare beneficiaries, reflect a reasonable price
for the test without any markup. Alternatively, the Secretary,
pursuant to guidelines published after notice and opportunity of
at least 60 days for public comment, may delegate to carriers
with contracts under section 1842 of the Social Security Act the
establishment of new prevailing charge levels under this para-
graph. When such charge levels are established, the provisions
of section 1842(jX1XD) of such Act shall apply in the same
manner as they apply to a reduction under section 1842(bX8)A)
of such Act.

(c) ErrecTIVE DATES.—

(1) The amendment made by subsection (a) shall apply to
diagnostic tests performed on or after April 1, 1988.

(2) The Secretary of Health and Human Services shall com-
plete the review and make an appropriate adjustment of
prevailing charge levels under subsection (b) for items and
services furnished no later than January 1, 1989.
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SEC. 4052. COLLECTION OF PAST-DUE AMOUNTS OWED BY PHYSICIANS
WHO BREACHED CONTRACTS UNDER THE NATIONAL HEALTH
SERVICE CORPS SCHOLARSHIP PROGRAM.

(a) IN GENErAL.—Title XVIII of the Social Security Act, as pre-
viously amended by this subtitle, is amended by adding at the end
thereof the following new section:

““OFFSET OF PAYMENTS TO PHYSICIANS TO COLLECT PAST-DUE OBLIGATIONS 42 USC 1395cce.
ARISING FROM BREACH OF SCHOLARSHIP CONTRACT

“Skc. 1892. (a) IN GENERAL.—

“(1XA) Subject to subparagraph (B), the Secretary shall enter
into an agreement under this section with any physician who,
by reason of a breach of a contract entered into by such
pﬁysician pursuant to the National Health Service Corps Schol-
arship Program, owes a past-due obligation to the United States
(as defined in subsection (b)).

“(B) The Secretary shall not enter into an agreement with a
physician under this section to the extent—

“(iXI) the physician has entered into a contract with the
Secretary pursuant to section 204(a)(1) of the Public Health
Service Amendments of 1987, and

‘(II) the physician has fulfilled or (as determined by the
Secretary) is fulfilling the terms of such contract; or

“(ii) the liability of the physician under such section
204(a)1) has otherwise been relieved under such section; or

“(iii) the plgraician is performing such physician's service
obligation under a forbearance agreement entered into with
the ta.rg under subpart II of part D of title III of the
Public Health Service Act.

“(2) The agreement under this section shall provide that—

“(A) deductions shall be made from the amounts other-
wise payable to the physician under this title, in accordance
with a formula and schedule agreed to by the Secretary and
the physician, until such past-due obligation (and accrued
interest) have been repaid;

“(B) payment under this title for services provided by
such physician shall be made only on an assignment-related

18;

“(C) if the physician does not provide services, for which
payment would otherwise be made under this title, of a
sufficient quantity to maintain the offset collection accord-
ing to the upon formula and schedule—

“(i) the Secretary shall immediately inform the
Attorney General, and the Attorney General shall
immediately commence an action to recover the full
amount of the past-due obligation, and

“(ii) subject to garag'raph (3), the Secretary shall
immediately exclude the physician from the program
under this title, until such time as the entire past-due
obligation has been repaid.

“(3) If the physician refuses to enter into an agreement or
breaches any provision of the agreement—

“(A) the Secretary shall immediately inform the Attorney
General, and the Attorney General shall immediately com-
mence an action to recover the full amount of the past-due
obligation, and
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“(B) subject to paragraph (3), the Secretary shall imme-
diately exclude the physician from the program under this
title, until such time as the entire past-due obligation has
been repaid.

“(4) The Secretary shall not bar a physician pursuant to
paragraph (2)(C)ii) or paragraph (3)(B) if such physician is a sole
community physician or sole source of essential specialized
services in a community.

“(b) Past-DUE OBLIGATION.—For purposes of this section, a past-
due obligation is any amount—

“(1) owed by a physician to the United States by reason of a
breach of a scholarship contract under section 338E of the
Public Health Service Act, and

“(2) which has not been paid by the deadline established b
the Secretary pursuant to section 338E of the Public Healt
Service Act, and has not been canceled, waived, or suspended by
the Secretary pursuant to such section.

“(c) CoLLECTION UNDER THIS SECTION SHALL Not BE EXCLUSIVE.—
This section shall not preclude the United States from applying
other provisions of law otherwise applicable to the collection of
obligations owed to the United States, including (but not limited to)
the use of tax refund offsets pursuant to section 3720A of title 31,
United States Code, and the application of other procedures pro-
vided under chapter 37 of title 31, United States Code.

“(d) CoLrEcTioON FROM PROVIDERS AND HEALTH MAINTENANCE
ORGANIZATIONS.—

“(1) In the case of a physician who owes a past-due obligation,
and who is an employee of, or affiliated by a medical services
agreement with, a provider having an agreement under section
1866 or a health maintenance organization or competitive medi-
cal plan havin%la contract under section 1833 or section 1876,
the Secretary shall deduct the amounts of such past-due obliga-
tion from amounts otherwise payable under this title to such
provider, organization, or plan.

“(2) Deductions shall be in accordance with a formula and
schedule agreed to by the Secretary, the physician and the
Frovider, organization, or plan. The deductions shall be made

rom the amounts otherwise payable to the physician under this
title as long as the physician continued to be employed or
affiliated by a medical services agreement.

“(8) Such deduction shall not be made until 6 months after
the Secretary notifies the provider, organization, or plan of the
amount to be deducted and the particular physicians to whom
the deductions are attributable.

“(4) A deduction made under this subsection shall relieve the

hysician of the obligation (to the extent of the amount col-
rected) to the United States, but the provider, organization, or
plan shall have a right of action to collect from such physician
the amount deducted pursuant to this subsection (including
accumulated interest).

“(6) No deduction shall be made under this subsection if,
within the 6-month period after notice is given to the provider,
organization, or plan, the physician pays the past-due obliga-
tion, or ceases to be employed by the provider, organization, or

plan.
“6) The Secretary shall also apply the provisions of this
subsection in the case of a physician who is a member of a group
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practice, if such group practice submits bills under this program
as a group, rather than by individual physicians.
“(e) Transrer FroM Trust FunDs.—Amounts equal to the
amounts deducted pursuant to this section shall be transferred from
the Trust Fund from which the payment to the physician, provider,
or other entity would otherwise have been made, to the general fund
in the Treasury, and shall be credited as payment of the past-due
obligation of the physician from whom (or with respect to whom) the
deduction was made.”.
(b) ConrorRMING REFERENCE.—Section 338E(b)(1) of the Public
Health Service Act (42 U.S.C. 2540(b)(1)) is amended by adding at the
end thereof the following new sentence: “Amounts not paid within
such period shall be subject to collection through deductions in
Medicare payments pursuant to section 1892 of the Social Security
Act.".
(c) EFFECcTIVE DATE.—The amendments made by this section shall 42 USC 1395cce
be effective on the date of the enactment of this Act. note.

SEC. 4052. ELIMINATION OF 1975 FLOOR FOR PREVAILING PHYSICIAN
CHARGES.

(a) IN GENERAL.—Section 1842(b)3) of the Social Security Act (42
U.S.C. 1395u(bX3)) is amended by striking the next-to-last sentence
(which begins “Notwithstanding the provisions of").

(b) Errective DaTe.—The amendment made by subsection (a) 42 USC 1395u
8133181 apply to payment for services furnished on or after January 1, note.

SEC. 4053. APPLICATION OF MAXIMUM ALLOWABLE ACTUAL CHARGE
(MAAC).

(a) AppricaTioN oN INDIviDUAL CHARGE Basis.—Section 1842(j)(1)
of the Social Security Act (42 U.S.C. 1395u(jX1)) is amended—

(1) in the first sentence of subparagraph (BXi), by striking
“each such physician’s actual charges” and inserting “the
actual charges of each such physician”’;

(2) in the second sentence of subparagraph (BXi), by striking
“for such a service a physician’s actual charge (as defined in
subparagraph (CXvi)” and inserting “on a repeated basis for
such a service an actual charge”; and
(B(3) in subparagraph (C)vi), by striking “and subparagraph

P

(b) ApJusTMENT.—In the case of a physician who did not have 42 USC 1395u
actual charges under title XVIII of the Social Security Act for a note.
procedure in the calendar quarter beginning on April 1, 1984, but
who establishes to the satisfaction of a carrier that he or she had
actual charges (whether under such title or otherwise) for the
procedure performed prior to June 30, 1984, the carrier shall com-
pute the maximum allowable actual charge under section 1842(j) of
the Social Security Act for such procedure performed by such
physician in 1988 based on such physician’s actual charges for the
procedure.

(c) ErrecTivE DATE.—The amendment made by subsection (a) shall 42 USC 1395u
aggil;y to charges imposed for services furnished on or after April 1, note.

1988.
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SEC. 4054. APPLYING COPAYMENT AND DEDUCTIBLE TO CERTAIN OUT-
PATIENT PHYSICIANS® SERVICES.

Notwithstanding any other provision of law, payment under part
B of title XVIII of the Social Security Act for physicians’ services
specified in section 1833(iX1) of such Act and furnished on or after
April 1, 1988, in an ambulatory surgical center or hospital out-
patient department on an assignment-related basis shall be subject
to the deductible under section 1833(b) of such Act and 20 percent
coinsurance.

SEC. 4055. PHYSICIAN PAYMENT STUDIES.

(a) DEFINITIONS OF MEDICAL AND SURGICAL PROCEDURES.—

(1) REPORT ON VARIATIONS IN CARRIER PAYMENT PRACTICE.—
The Secretary of Health and Human Services (in this section
referred to as the “Secretary”) shall conduct a study of vari-
ations in payment practices for physicians’ services among the
different carriers under section 184)%B of the Social Security Act.
Such study shall examine carrier variations in the services
included in global fees and pre- and post-operative services
included in payment for the operation. The Secretary shall
report to Congress on such study by not later than May 1, 1988.

(2) UNIFORM DEFINITIONS OF PROCEDURES FOR PAYMENT PUR-
poses.—The Secretary shall develop, in consultation with appro-
Sriate national medical specialty societies and by not later than

uly 1, 1989, uniform definitions of physicians’ services (includ-
ing appropriate classification scheme for procedures) which
could serve as the basis for making payments for such services
under part B of title XVIII of the Social Security Act. In
developing such list, to the extent practicable—

(A) ancillary services commonly performed in conjunction
with a major procedure would be included with the major
procedure;

(B) pre- and post-procedure services would be included in
the procedure; and

(C) similar procedures would be listed together if the
procedures are similar in resource requirements.

(b) ExpansioN oF RELATIVE VALUE ScaLe (RVS) Stupy.—

(1) ApprtioNAL SERVICES.—The Secretary shall expand the
study being conducted, under section 1845(e) of the Social Secu-
rity Act, to develop a relative value scale for physicians’ services
to include physicians’ services in the fields ofy:ardiology, der-
matology, emergency medicine, gastroenterology, hematology,
infectious disease, nephrology, neurology, neurosurgery, nuclear
medicine, oncology, physical medicine and rehabilitation, plas-
tic surgery, pulmonary medicine, and radiation therapy, and for
physicians who specialize in osteopathic procedures.

(2) No DELAY IN CURRENT STUDY.—The expansion under para-
graph (1) shall not be conducted in a manner that delays the
completion of the current study or the re&t to Congress
required under section 1845(e)3) of the Social Security Act. The
Secretary shall report to Congress on the services described in
paragraph (1) by not later than October 1, 1989.

(3) PROMPT SUBMITTAL OF STUDY RESULTS TO PHYSICIAN PAY-
MENT REVIEW cOMMISSION.—The Secretary shall submit to the
Physician Payment Review Commission a copy of any report
submitted to the Secretary pursuant to a cooperative agreement
in the fulfillment of the requirement of section 1845(e) of such
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Act, with all relevant supporting data (including survey data,
analytic data files, and file documentation), by no later than 30
days after the date the final report is received by the Secretary.
tc) OTHER PHYSICIAN PAYMENT STUDIES.— 42 USC 13951

(1) FEE SCHEDULE IMPLEMENTATION.—The Secretary shall con- note.
duct a study of changes in the )&aﬁment system for physicians’
services, under part B of title I of the Social Security Act,
that would be required for the implementation of a national fee
schedule for such services furnished on or after January 1, 1990.

Such study shall identify any major technical problems related

to such implementation and recommendations on ways in which

to address such problems. The Secret shall report to the Reports.
Congress on such study by not later than July 1, 1989.

(2) VOLUME AND INTENSITY OF PHYSICIAN SERVICES.—The Sec-
retary shall conduct a study of issues relating to the volume and
intensity of physicians’ services under part B of title XVIII of
the Social Security Act, includin&—

(A) historical trends with regard to increases in the
volume and intensity of physicians’ services furnished on a
per enrollee basis (with appropriate adjustments to account
for changes in the demographic composition of the medi-
care population);

(B) geographic variations in volume and intensity in
physicians' services;

(C) an analysis of the effectiveness of methods currentl
used under such part to ensure that payments under suc
part are made only for services which are medically
necessary;

(D) the development and analysis of alternative methods
to control the vofume of services; and

(E) the impact of the implementation of the relative value
scale developed under section 1845(e) of such Act on the
volume and intensity of physicians’ services.

The Secretary shall submit to Co an interim report on Reports.
such study not later than May 1, 1988, and a final report on
such study not later than May 1, 1989.

(3) SURVEY OF OUT-OF-POCKET COSTS OF MEDICARE BENEFICIARIES
FOR HEALTH CARE SERVICES.—The Secretary shall conduct a
survey to determine the distribution of—

(A) the liabilities and expenditures for health care serv-
ices of individuals entitled to benefits under title XVIII of
the Social Security Act, including liabilities for charges (not
paid on an assignment-related basis) in excess of the reason-
able charge recognized, and

(B) the collection rates among different classes of physi-
cians for such liabilities, inch?g'.ng collection rates fgr re-
quired coinsurance and for charges (not paid on an assign-
ment-related basis) in excess of the reasonable charge recog-

The Secretary shall report to Congress on such study by not Reports.

later than July 1, 1990.

(d) Stupy oF PAYMENT FOR CHEMOTHERAPY IN PHYSICIANS' 42 USC 1395/
S The Secretary shall stud st

GENERAL.—The 8! study wa, modifying

part B of title XVIII of th':lgocial Security yzct to permit

adequate ent under such part for the costs associated with

providing chemotherapy to cancer patients in physicians’ of-
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2 USC 902 note.

42 USC 1395u
note.

42 USC 1395m.

fices. The study shall be performed in consultation with physi-
cians and other health care providers who are experts in cancer
therapy and with representation of health insurers who have
experience in these payment issues.

(2) RerorT.—The Secretary shall report to Congress on the
results of the study by not later than April 1, 1989.

Subpart B—Provisions Relating to Payments for Other
Services

SEC. 4061. EXTENSION OF REDUCTION FOR OTHER PART B ITEMS AND
SERVICES PAYMENTS UNDER SEQUESTER ORDER.

Notwithstanding any other provision of law (including any other
provision of this Act), the reductions in the amount of payments
required under title XVIII of the Social Security Act made by the
final sequester order issued bﬁ the President on November 20, 1987,
pursuant to section 252(b) of the Balanced Budget Emergency Deficit
Control Act of 1985 shall continue to be effective (as provided by
sections 252(a)}4)B) and 256(dX2) of such Act) through March 31,
1988, with respect to payments for all items and services (other than
physicians’ services) under part B of such title.

SEC. 4062. PAYMENTS FOR DURABLE MEDICAL EQUIPMENT, PROSTHETIC
DEVICES, ORTHOTICS, AND PROSTHETICS.

(a) 1-YEAr FREEZE ON CHARGE LIMITATIONS.—

(1) IN GENERAL.—In imposing limitations on allowable charges
for items and services (other than }F{;ﬁaicians’ services) fur-
nished in 1988 under part B of title I of such Act and for
which payment is made on the basis of the reasonable charge
for the item or service, the Secretary of Health and Human
Services shall not impose any limitation at a level higher than
the same level as was in effect in December 1987.

(2) TransiTioN.—The provisions of section 4041(a)2) (other
than subparagraph (D) thereof) of this subtitle shall apply to
suppliers of items and services described in paragraph (1), and
directories of participating suppliers of such items and services,
in the same manner as such section applies to Physicians fur-
nishing physicians’ services, and directories of participating
physicians.

(b) AMouNT AND FREQUENCY OF PAYMENT FOR DURABLE MEDICAL
EquipMeENT, ProsTHETIC DEVICES, ORTHOTICS, AND PROSTHETICS.—
Part B of title XVIII of the Social Security Act is amended by
inserting after section 1833 the following new section:

“‘SPECIAL PAYMENT RULES FOR PARTICULAR SERVICES

“Sec. 1834. (a) PAymENT FOR DURABLE MEDICAL EQUIPMENT, PROS-
THETIC DEVICES, ORTHOTICS, AND PROSTHETICS.—
“(1) GENERAL RULE FOR PAYMENT.,—

“(A) IN GeENEraL—With respect to a covered item (as
defined in paragraph (13)) for which afla ent is determined
under this subsection, payment sh ﬁlmade in the fre-
quency specified in paragraphs (2) through (7) and in an
amount equal to 80 percent of the payment basis described
in subparagraph (B).

“(B) PaAymENT BAsSIS.—The payment basis described in
this subparagraph is the lesser of—
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“(i) the actual charge for the item, or

“(ii) the payment amount recognized under para-
graphs (2) through (7) of this subsection for the item;

except that clause (i) shall not a afply if the covered item is
furnished by a public home health agency (or by another
home health agency which demonstrates to the satisfaction
of the Secretary that a significant portion of its patients are
Iovir, l_income) free of charge or at nominal charges to the
public.

“(C) ExcLuSIVE PAYMENT RULE.—This subsection shall
constitute the exclusive provision of this title for payment
for covered items under this part.

“(2) PAYMENT FOR INEXPENSIVE AND OTHER ROUTINELY PUR-
CHASED DURABLE MEDICAL EQUIPMENT.—

“(A) In GENERAL.—Payment for an item of durable medi-
cal equipment (as defined in paragraph (13XA))—

“(i) the purchase price of which does not exceed $150,
or

“(i1) which the Secretary determines is acquired at
least 75 percent of the time by purchase,

shall be made on a rental basis or in a lump-sum amount
for the purchase of the item. The payment amount recog-
nized for purchase or rental of such equipment is the
amount specified in subparagraph (B) for purchase or
rental, except that the total amount of rental payments
with respect to an item may not exceed the payment
amount specified in subparagraph (B) with respect to the
purchase of the item.

“(B) PAymMENT AMOUNT.—For purposes of subparagraph
(A), the amount specified in this subparagraph, with respect
to the purchase or rental of an item furnished in a carrier
service area—

“(i) in 1989 is the average allowed charge in the area
for the purchase or rental, respectively, of the item for
the 12-month period ending on June 30, 1987, increased
by the percentage increase in the consumer price index
for all urban consumers (U.S. city average) for the 6-
month period ending with December 1987; or

“(ii) in a subsequent year, is the amount specified in
this subparagraph for the preceding year increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 12-
month period ending with June of that preceding year.

“(3) PAYMENT FOR ITEMS REQUIRING FREQUENT AND SUBSTAN-
TIAL SERVICING.—

“(A) IN GENERAL.—Payment for a covered item (such as
ventilators , aspirators, IPPB machines, and nebulizers) for
which there must be frequent and substantial servicing in
order to avoid risk to the patient’s health shall be made on
a monthly basis for the rental of the item and the amount

is the amount ?et:lﬁed in subparagraph (B).

) PAYMENT AMOUNT.—For purposes of subparagraph

(A). the amount specified in this subparagraph, with respect
to an item or device furnished in a carrier service area—

“(i) in 1989 is the average allowable charge in the
area for the rental of the item or device for the 12-
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month period ending with June 1987, increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 6-month

period ending with December 1987; or
“(ii) in a subsequent year, is the amount specified in
this subparagraph for the preceding year increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 12-
month period ending with June of that preceding year.
“(4) PAYMENT FOR CERTAIN CUSTOMIZED ITEMS.—Payment with
respect to a covered item that is uniquely constructed or
substantially modified to meet the specific needs of an individ-
ual patient shall be made in a lump-sum 34 amount for the
purchase of the item in a payment amount based upon the
carrier’s individual consideration for that item, and for the
reasonable and necessary maintenance and service for parts
and labor not covered by the supplier's or manufacturer’s war-
ranty, when necessary during the period of medical need, and
the amount recognized for such maintenance and service shall
be paid on a lump-sum, as needed basis based upon the carrier’s

individual consideration for that item.
“(5) PAYMENT FOR OXYGEN AND OXYGEN EQUIPMENT.—

“(A) IN GeENERAL.—Payment for oxygen and oxygen
equipment shall be made on a monthly basis in the monthly
payment amount recognized under paragraph (9) for oxygen
and oxygen equipment (other than portable oxygen equip-
ment), subject to subparagraphs (B) and (C).

“(B) ADD-ON FOR PORTABLE OXYGEN EQUIPMENT.—When
portable oxygen equipment is used, but subject to subpara-
graph (D), the yment amount recognmed under subpara-

graph (A) shall be increased by the monthly payment
amount recogmzed under paragraph (9) for portable oxygen
equipment.

“(C) VoLuME ADJUSTMENT.—When the attending physi-
cian prescribes an oxygen flow rate—

“(i) exceeding 4 liters per minute, the payment
amount recognized under subparagraph (A), subject to
subparagraph (D), shall be increased by 50 percent, or

“(ii) of less than 1 liter per minute, the payment
amount recognized under subparagraph (A) shall be
decreased by 50 percent.

‘D) LiMritr ON ADJUSTMENT.—When portable oxygen
equipment is used and the attending physician prescribes
an oxygen flow rate exceeding 4 liters per minute, there
shall only be an increase under either subparagraph (B) or
(C), whichever increase is larger, and not under both such
subparagraphs.

“(6) PAYMENT FOR OTHER COVERED ITEMS (OTHER THAN DUR-
ABLE MEDICAL EQUIPMENT).—Payment for other covered items
(other than durable medical equipment and other covered items
described in par ph (3), (4), or (5)) shall be made in a lump-
sum amount for Ee purchase of the item in the amount of the
purchase price recognized under paragraph (8).

23 Copy read *June, 1931' s
24 Copy read “lump sum”.
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‘“7T) PAYMENT FOR OTHER ITEMS OF DURABLE MEDICAL EQUIP-
MENT.—

“(A) IN GENERAL.—In the case of an item of durable

?é)eiical equipment not described in paragraphs (2) through

‘(i) payment shall be made on a monthly basis for the
rental omch item during the period of medical need
(but ents under this subparagragh may not
extend over a period of continuous use of longer than
15 months), and, subject to subparagraph (B), the
amount recognized for each such month 1s 10 percent of
the purchase price recognized under paragraph (8) with
reepect to the item;

“(ii) during the succeeding 6-month period of medical
need, no payment shall be made for rental or servicing
of the item; and

“(ii1) duri;g the first month of each succeeding 6-
month period of medical need, a service and mainte-
nanc;a:ayment may be made (for and labor not
covered by the supplier’s or manufacturer’s warranty,
as determined by the Secretary to be appropriate for
the particular type of durable medical equipment) and
the amount recognized for each such 6-month period is
the lower of (I) a reasonable and necessary mainte-
nance and servicing fee established by the carrier, or
(IT) 10 percent of the total of the purc price recog-
nized under paragraph (8) with respect to the item.

The Secretary shall zet.ermine the meaning of the term
‘continuous’ in subparagraph (A).
“(B) RANGE FOR RENTAL AMOUNTS. —

“(i) For 1989.—For items furnished during 1989, the
payment amount recognized under subparagraph (A)i)
shall not be more than 115 percent, and not be
less than 85 percent, of the prevm.hng charge estab-
lished for rental of the item January 1987, increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 6-month
period ending with December [ (S4n

“(ii) For 1990.—For items furnished during 1990, the
payment amount recognized under subparagraph (AXi)
shall not be more than the maximum amount estab-
lished under clause (i), and shall not be less than the
minimum amount established under such clause, for
1989, each such amount increased by the percentage
increase in the consumer price index for all urban
consumers (U.S. city average) for the 12-month period
ending with June 1989.

“(8) PURCHASE PRICE RECOGNIZED FOR MISCELLANEOUS DEVICES
AND 1TEMS.—For purposes of paragraphs (6) and (7), the amount

that is ized under this paragraph as the purchase price
for a covered item is the amount described in subparagraph (C)
of this ph, determined as follows:

_“(A) COMPUTATION OF LOCAL PURCHASE PRICE.—Each car-
rier under section 1842 shall compute a base local purchase
price for the item as follows:

“(i) The carrier shall cobrgé)ute a base local purchase
price, for each item described—

¥a Copy not legible.

91-194 O - 90 - 29 : QL.3 Part 2



101 STAT. 1330-104

PUBLIC LAW 100-203—DEC. 22, 1987

“(I) in paragraph (6) equal to the average allow-
able charge in the locality for the c{:turchase of the
item for the 12-month period ending with June
1987, or

“(II) in paragraph (7) equal to the average of the
purchase prices on the claims submitted on an
assignment-related basis for the unused item su
Bl:d during the 6-month period ending wltq;

ember 1986.
“(u) The carrier shall compute a local purchase price,
to the furnishing of each particular item—

R ) in 1989, equal to the base local purchase
price computed under clause (i) increased by the
¥ementage increase in the consumer price index
or all urban consumers (U.S. city average) for the
6-month period ending with December 1987, or

“(II) in 1990, 1991, or 1992, equal to the local
purchase price computed under this clause for the
previous year increased by the percentage increase
in the consumer price index for all urban con-
sumers (U.S. city average) for the 12-month period
ending with June of the previous year.

“(B) CoMPUTATION OF RBGIONAL PURCHASE PRICE.—With
respect to the furnishing gartlcular item in each region
(as defined in section 1886(
compute a regional

2)(D)). the Secretary shall

“(i) for 1991, and for 1992, ﬂll.lal to the average
(weighted by relative volume of all claims among car-
riers) of the local purchase prices for the carriers in the
region computed under subparagraph (A)XiiXII) for the

year, and

“(ii) for each subsequent year, equal to the regional
purchase price computed under this subparagraph for
the previous year increased lrercentage increase
in the consumer price mdex for 1 urban consumers
(U.S. city average) for the 12-month period ending with
June of the previous year.

“(C) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graphs (6] and (7) and subJact to subparagraph (D), the
amount that is ized under tl:us paragraph as the

price for each item furnished

"(1) in 1989 or 1990, is 100 nt of the local pur-
chase price computed under su h (A)iiXD);

“(ii) in 1991, 1s the sum of (I) 75 percent of the local
Fl rchase price con;guted under subparagraph (AXiixII)
or 1991, and (IT) 25 percent of the regional urchase
price computed under subparagraph (B) for 1

“(iii) in 1992 m the sum ofagr percent of the local

ted under suhparagraph (AYiiXID)

or 1992, and (I.I) percent of the purchase
price computed under subparagraph for 1992 and

“(iv) in 1993 or a subsequent year, m the ional
pl}::hnse price computed under subparagraph (B) for
that year.

‘(D) RANGE ON AMOUNT RECOGNIZED.—The amount that is
recognized under subparagraph (C) as the purchase price
for an item furnished—
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“(i) in 1991, may not exceed 130 percent, and may not
be lower than B0 percent, of the average of the pur-
chase prices recognized under such subparagraph for
all the carrier service areas in the United States in that
year; and

“(i1) in a subsequent year, may not exceed 125 per-
cent, and may not be lower than 85 percent, of the
average of the purchase prices recognized under such
subparagraph for all the carrier service areas in the
United States in that year.

“(9) MONTHLY PAYMENT AMOUNT RECOGNIZED WITH RESPECT TO
OXYGEN AND OXYGEN EQUIPMENT.—For purposes of paragraph
(5), the amount that is recognized under this paragraph for
payment for oxygen and oxygen equipment is the monthly
payment amount described in subparagraph (C) of this para-
graph. Such amount shall be computed separately (i) for all
items of oxygen and oxygen equipment (other than portable
ox)fen equipment) and (i1) for portable oxygen equipment (each
such group referred to in this paragraph as an ‘item’).

“(A) COMPUTATION OF LOCAL MONTHLY PAYMENT RATE.—
Each carrier under this section shall compute a base local
payment rate for each item as follows:

‘(i) The carrier shall comggte a base local average
monthly payment rate per beneficiary as an amount
equal to (I) the total reasonable charges for the item
during the 12-month period ending with December
1986, divided by (II) the total number of months for all
beneficiaries receiving the item in the area during the
12-month period for which the carrier made payment
for the item under this title.

“(ii) The carrier shall compute a local average
monthly payment rate for the item applicable—

“(I) to 1989, equal to 95 percent of the base local
average monthly payment rate computed under
clause (i) for the item increased by the percentage
increase in the consumer price index for all urban
consumers (U.S. city average) for the 12-month
period ending with December 1987, or

“(ID to 1990 and to 1991, equal to the local
aver monthly payment rate computed under
this clause for the item for the previous year in-
creased the percentage increase in
consumer price index for all urban consumers (U.S.
city average) for the 12-month period ending with
June of the previous year.

“(B) COMPUTATION OF REGIONAL MONTHLY PAYMENT
RATE.—With respect to the furnishing of an item in each
region (as defined in section 1886(dX2)XD)), the Secretary
shall compute a regional monthly payment rate—

“(i) for 1991, and 1992, to the average (weighted
by relative volume of all claims among carriers) of the
local monthly payment rates for the carriers in the
region ogmputed under subparagraph (AXiiXII) for the
year, an

“(ii) for each subsequent year, equal to the regional
monthly payment rates computed under this subpara-
graph for the previous year increased by the percent-
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age increase in the consumer price index for all urban
consumers (U.S. city average) for the 12-month period
ending with June of the previous year.

“{C) MONTHLY PAYMENT AMOUNT RECOGNIZED.—For pur-
poses of paragraph (5), the amount that is recognized under
this paragraph as the base monthly payment amount for
each item furnished—

“(i) in 1989 and in 1990, is 100 percent of the local
average monthly payment rate computed under
subparagraph (A)(ii)I) for the item;

“(ii) in 1991, is the sum of (I) 75 percent of the local
average monthly payment rate computed under
subparagraph (A)iiXII) for the item for 1991, and (II) 25
percent of the regional monthly payment rate com-
puted under subparagraph (B)i) for the item for 1991;

“(iii) in 1992, is the sum of (I) 50 percent of the local
average monthly payment rate computed under
subparagraph (AXiiXII) for the item for 1992, and (II) 50
percent of the regional monthly payment rate com-
pu::;led under subparagraph (BXi) for the item for 1992;
an

“(iv) in a subsequent year, is the regional monthly
payment rate computed under subparagraph (B) for the
item for that year.

“(D) RANGE ON AMOUNT RECOGNIZED.—The amount that is
recognized under subparagraph (C) as the base monthly
payment amount for an item furnished—

(i) in 1991, may not exceed 130 percent, and may not
be lower than 80 percent, of the average of the base
monthly payment amounts recogni under such
subparagraph for all the carrier service areas in the
United States in that year; and

“(ii) in a subsequent year, may not exceed 125 per-
cent, and may not be lower than 85 percent, of the
average of the base monthly Eatyment amounts recog-
nized under such subparagraph for all the carrier serv-
ice areas in the United States in that year.

“(10) EXCEPTIONS AND ADJUSTMENTS.—

“(A) AREAS OUTSIDE CONTINENTAL UNITED STATES.—Excep-
tions to the amounts recognized under the previous provi-
sions of this subsection shall be made to take into account
the unique circumstances of covered items furnished in
Alaska, Hawaii, or Puerto Rico.

“(B) ADJUSTMENT FOR INHERENT REASONABLENESS.—For
covered items furnished on or after January 1, 1991, the
Secreterg is authorized to apply the provisions of para-

hs (8) and (9) (other than subparagraph (D)) of section
?84 ) to covered items and suppliers of such items.

“(C) TRANSCUTANEOUS ELECTRICAL NERVE STIMULATOR
(TENS) .—In order to permit an attending physician time to
determine whether the purchase of a transcutaneous elec-
trical nerve stimulator is medically appropriate for a
particular patient, the Secretary may determine an appro-
?riate payment amount for the initial rental of such item

or a period of not more than 2 months. If such item is
subsequently purchased, the payment amount with respect
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to such purchase is the payment amount determined under

paragraph (2).
“(11) IMPROPER BILLING AND REQUIREMENT OF PHYSICIAN
ORDER.—

“(A) IMPROPER BILLING FOR CERTAIN RENTAL ITEMS.—Not-
withstanding any other provision of this title, a supplier of
a covered item for which payment is made under this
subsection and which is furnished on a rental basis shall
continue to supply the item without charge (other than a
charge provided under this subsection for the servicing of
the item) after rental payments may no longer be made
under this subsection. IfP a supplier knowingly and willfully
violates the previous sentence, the Secretary may apply
sanctions against the supplier under subsection (jX2) in the
same manner such sanctions may apply with respect to a
physician.

“(B) REQUIREMENT OF PHYSICIAN ORDER.—The Secretary is
authorized to require, for specified covered items, that pay-
ment may be made under this subsection with respect to
the item only if a physician has communicated to the
supplier, before delivery of the item, a written order for the
item.

“(12) RecioNAL CARRIERS.—The Secretary may designate, by
regulation under section 1842, one carrier for each region (as
defined in section 1886(d)X2)D)) to process all claims within the
region for covered items under this section.

‘(13) Coverep ITEM.—In this subsection, the term ‘covered
item’ means—

“(A) durable medical equipment (as defined in section
1861(n)), including such equipment described in section
1861(mX5);

“(B) prosthetic devices (described in section 1861(sX8)), but
not including parenteral and enteral nutrition nutrients,
supplies, and equipment; and

(C) orthotics and prosthetics (described in section
1861(s)9));
but does not include intraocular lenses.

“(14) Carrier.—In this subsection, any reference to the term
‘carrier’ includes a reference, with respect to durable medical
equipment furnished by a home health agency as part of home
health services, to a fiscal intermediary.”.

(c) Stupy AND EvaALuATION.—(1) The gecretary of Health and 42 USC 1395m
Human Services shall monitor the impact of the amendments made note.
by this section on the availability of covered items and shall evalu-
ate the appropriateness of the volume adjustment for oxygen and
oxygen equipment under section 1834(a)}5)C) of the Social Security
Act (as amended by subsection (b) of this section). The Secre Reports.
shall report to Congress, by not later than January 1, 1991, on suc
impact and on the evaluation and shall include in such report
recommendations for changes in payment methodology for covered
items under section 1834(a) of such Act.

(2) Before January 1, 1991, the Secretary may not conduct any
demonstration project reepectm§ alternative methods of payment
for covered items under title XVIII of the Social Security Act.

(3) In this subsection, the term “covered item” has the meaning
given such term in section 1834(a)13) of the Social Security Act (as
amended by subsection (b) of this section).
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(4) The Secretary shall, upon written request, provide the data
and information used in determining the payment amounts for
covered items under section 1834(a) of the Social Security Act.

Reports. (5) The Comptroller General shall conduct a study on the appro-
priateness of the level of payments allowed for covered items under
the medicare program, and shall report to Congress on the results of
such study (including recommendations on the transition to regional
or national rates) by not later than January 1, 1991. Entities fur-
nishing such items which fail to provide the Comptroller General
with reasonable access to necessary records to carry out the study
under this paragraph are subject to exclusion from the medicare
program under section 1128(a) of the Social Security Act.

(d) CONFORMING AMENDMENTS.—

(1) Section 1814 of such Act (42 U.S.C. 1395f) is amended—

(A) in subsection (jX2XB), by amending subparagraph (B)
to read as follows:

“(B) Section 1834(a)1)XB).”, and

(B) in subsection (k), by striking all that follows ‘“‘shall be”

and insert “the amount described in section 1834(a)1).”.
(2) Section 1832(a) of such Act (42 U.S.C. 1395k(a)) is
amended—

(A) in paragraph (2XA), by inserting ‘“(other than items
described in subparagraph (G))"” after “services’’;

(B) in paragraph (2)XB), by inserting “(other than items
described in subparagraph (G))” after “medical and other
health services’; and

(C) in paragraph (2)—

(i) by striking “and” at the end of subparagraph (E),

(ii) by striking the period at the end of subparagraph
(F) and inserting “; and”’, and

(iiil}1 by adding at the end the following new subpara-
graph:

“(G) covered items (described in section 1834(aX13)) fur-
nished by a provider of services or by others under arrange-
ments with them made by a provider of services.”.

42 USC 13951 (3) Section 1833(a) of such Act (42 U.S.C. 1395l(a)) is

amended—

(A) in paragraph (1)—

(i) by striking ‘; and” at the end of clause (G) and
inserting a comma, and
(ii) by adding at the end the following: “and (I) with
respect to covered items (described in section
1834(a)(13)), the amounts paid shall be the amounts
(B;lt_ascribed in slfc(:gig 1834(aX1),”;
in paragra
((ilJ by striking “and (F)” and inserting “(F), and (G)”,
an

(ii) in subparagraph (A), by striking “(other than
durable medical equipment)”’;
345(C) by striking “and” at the end of paragraph (3);
34¢(D) by striking the period at the end of paragraph (4)
and inserting *; and”’; and

3 Copy read "(B)".
34 Copy read '"(C)".
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34d(E) by adding at the end the following new paragraph:
“(5) in the case of covered items (described in section
1834(a)13)) the amounts described in section 1834(a)(1).”.
(4) Section 1866(aX2)A) of such Act (42 U.S.C. 1395cc(a)(Z2)XA))
is amended by adding at the end the following new sentence:
“Notwithstanding the first sentence of this subparagraph, a
home health agency may charge such an individual or person,
with respect to covered items subject to payment under section
1834(a), the amount of any deduction imposed under section
%ggib;( g;'l’c,l 20 percent of the payment basis described in section
a)(2).”.
(5) Section 1889 of such Act (42 U.S.C. 13952z) is repealed. 42 USC 1395zz.
(e) ErrecTIVE DATE.—The amendments made by this section shall 42 USC 1395¢
apply to covered items furnished on or after January 1, 1989. note.

SEC. 4063. PAYMENT FOR INTRAOCULAR LENSES,

(a) ProvIDED IN PHYSICIAN’S OFFICE.—Section 1842 of the Social
Security Act (42 U.S.C. 1395u), as previously amended is amended—
(1) in subsection (bX11XC), as inserted by section 4046(a)1XC)
of this subtitle—
(A) by inserting “(i)” after “(C)" and by adding at the end
the following new clause:

“ii) The reasonable charge for an intraocular lens implanted
durilu;f cataract surgery in a physician’s office may not exceed the
actual acquisition cost for the lens (taking into account any dis-
count) plus a handling fee (not to exceed
acquisition cost).”, an

(B)% in subparagm&h (D), as so redesignated and as
amended by section 4046(a)1) of this subtitle, by inserting
“or item” after “service” or “services” each p either
appears; and
(2) in subsection (jX1XD), as added by section 4045(cX1)B) of
this subtitle and as amended by 4046(aX2) of this subtitle—
(A) in clause (ii), by striking “and” at the end of subclause
(Iv), by redesiggating subclause (V) as subclause (VI) and
by inserting before such subclause the following new
subclause:
“(IV) a reasonable charge limit is established under subsec-
tion (b)11XC)Xii), and”’; and
(B) in clause (iii)—
(i) by striking “‘or” at the end of subclause (I),
_ (i) in subclause (II), by striking “(bX11XC)’ and
inserting “(bX11XCXi)”,
(iii) by striking the period at the end of subclause (II)
and inserting “; or”, and
(iv) by adding at the end the following new subclause:
‘(III) under subsection (bX11XCXii), the payment allowance
established under such subsection.”.

(b) PrROVIDED IN AMBULATORY SURGICAL CENTERS.—Section
1833(iX2XA) of such Act (42 U.S.C. 13951(iX2XA)) is amended— 42 USC 13951.

(1) by striking “and” at the end of clause (i),

(2)3;( atrakmg the period at the end of clause (ii) and inserting
u' and”, an

(8) by inserting after clause (ii) the following new clause:

percent of such actual

344 Copy read (D).
38 Copy read “(C)".
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42 USC 13951
note.

42 USC 1395u
note.

42 USC 13951
note.

42 USC 138951

42 USC 13951
note.

42 USC 13951
note.

Reports.

“(iii) in the case of implantation of an intraocular lens durin
cataract surgery includes payment which is reasonable an
related to the cost of acquiring the class of lens involved.”.

(c) ErFecTiVE DATE.—The amendments made by this section shall
apply to items furnished on or after July 1, 1988.

(d) SeeciaL RurLe.—With respect to the?* establishment of a
reasonable charge limit under section 1842(b)(11)XC)ii) of the Social
Security Act, in applying section 1842(X1XDXi) of such Act, the
gl?tt::‘i beginning \l\u"il:{':l “plus” shall be considered to have been

eleted.

SEC. 4064, CLINICAL DIAGNOSTIC LABORATORY TESTS.

(a) LimiTATION ON CHANGES IN FEE SCHEDULES.—

(1) 3-MONTH FREEZE IN FEE SCHEDULES.—Notwithstanding any
other l)rovision of law, any change in the fee schedules for
clinical laboratory diagnostic laboratory tests under part B of
title XVIII of such Act which would have become effective for
tests furnished on or after Janu 1, 1988, shall not be effective
for tests furnished during the 3-month period beginning on
Jan 1, 1988.

(2) No cp1 INCREASE IN 1988.—Notwithstanding any other
provision of law, the Secretary of Health and Human Services
shall not adjust the fee schedules established under section
1833(h) of the Social Security Act for 1988 to take into account
any increase in the consumer price index.

(b) FEE ScHEDULES AND PAYMENT LimiTs.—

(1) REBASING OF FEE SCHEDULES FOR CERTAIN AUTOMATED AND
SIMILAR TESTS.—Section 1833(h)2) of the Social Security Act (42
U.S.C. 13951(h)2)) is amended by adding at the end the follow-
ing: “In establishing fee schedules under the first sentence of
this paragraph with respect to automated tests and tests (other
than cytopathology tests) which before July 1, 1984, the Sec-
retary made subject to a limit based on lowest charge levels
under the sixth sentence of section 1842(bX3) performed after
March 31, 1988, the Secretary shall reduce by 8.3 percent the fee
schedules otherwise established for 1988.”.

(2) NaTioNwiDE PAYMENT LIMITS.—Section 1833(h)4)B) of
such Act is amended—

(A) in cl;use’ (i), by striking “January” and inserting

0 n’ an
(E) by amending clause (ii) to read as follows:

“(ii) March 31, 1988, and so long as a fee schedule for the test
has not been established on a nationwide basis, is equal to the
median of all the fee schedules established for that test for that
laboratory setting under ph (1).”.

(3) EFrFecTIVE DATES.—The amendments made by paragraphs
(1) and (2) shall apply with respect to services furnished on or
after April 1, 1988,

(4) GAO sTupy oF FEE SCHEDULES.—The Comptroller General
shall conduct a study of the level of the fee schedules estab-
lished for clinical Sogiﬁ'nostic laboratory services under section
1833(hX2) of the ial Security Act to determine, based on the
costs of, and revenues received for, such tests the appropriate-
ness of such schedules. The Comptroller General s report to
the Congress on the results of such study by not later than
January 1, 1990. Su;:sliers of such tests which fail to provide the
Comptroller General with reasonable access to necessary
records to carry out the study under this paragraph are subject

e Copy read “the the".
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to exclusion from the medicare program under section 1128(a) of
the Social Security Act.

(c) LimitaTION ON APPLICATION OF 2 PERCENT HospiTaL LAB Dir-
FERENTIAL.—Section 1833(hX2) of such Act is amended by striking
“hospital laboratory” and inserting “laboratory in a sole community
hospital”.

(d) INTERMEDIATE SANCTIONS.—

(1) Part B of title XVIII of such Act is amended by adding at
the end thereof the following new section:

“INTERMEDIATE SANCTIONS FOR PROVIDERS OF CLINICAL DIAGNOSTIC
LABORATORY TESTS *°®

“Sec. 1846. (a) If the Secretary determines that any provider or
clinical laboratory certified for participation under this title no
longer substantially meets the conditions of participation specified
under this title with respect to the ggﬁsion of clinical diagnostic
laboratory tests under this part, the Secretary may (for a period not
to exceed one year) impose intermediate sanctions developed pursu-
ant to subsection (b), in lieu of canceling immediately the certifi-
cation of the provider or clinical laboratory.

“(b)1) The Secretary shall develop and implement—

“(A) a range of intermediate sanctions to apply to providers or
certified clinical laboratories under the conditions gescrlhed in
subsection (a), and

“(B) appropriate procedures for appealing determinations
relating to the imposition of such sanctions.

“(2XA) The intermediate sanctions developed under paragraph (1)
shall include—

“(i) directed plans of correction,

“(ii) civil fines and ﬂenalties.

“/(ii1) payment for the costs of onsite monitoring by an agency
responsib e for conducting certification surveys, and

“(iv) suspension of all or part of the payments to which a
provider or certified clinical laboratory would otherwise be
entitled under this title with respect to clinical diagnostic lab-
oratory tests provided on or after the date in which the Sec-
retary determines that intermediate sanctions should be im-

pursuant to subsection (a).3%

“(B) The sanctions specified in subparagraph (A) are in addition to
sanctions otherwise available under State or Federal law.

“(3) The Secretary shall develop and implement specific proce-
dures with respect to when and how e of the intermediate
sanctions develo under paragraph (1) is to be applied, the
amounts of any fines, and the severity of each of these penalties.
Such procedures shall be designed so as to minimize the time
between identification of violations and imposition of these sanc-
tions and shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies.”.

(2) The amendment made by paragraph (1) shall become
effective on January 1, 1990.

(e) State CerTIFICATION OF HIGH-VOLUME PHysICIAN OFFICE

" (1) Section 1861(s) of such Act (42 U.S.C. 1395x(s)) is amended,
in the sentence following paragraph (11), by inserting “a labora-

3% Copy read “'rests” .
38 Subparagraphs “ ()", " (i), * ‘iii)", and "' ‘(iv)" indented incorrectly.

42 USC 1395l

42 USC 1395w-2,

Effective date.
42 USC 1395w-2
note.
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tory not independent of a physician’s office that has a volume of
clinical diagnostic laboratory tests exceeding 5,000 per year”
after “physician’s office,”.

42 USC 1395x (2) The amendment made by paragraph (1) shall apply to
note. diagnostic tests performed on or after January 1, 1990.
SEC. 4065. RETURN ON EQUITY PAYMENTS TO OUTPATIENT DEPART-
MENTS.

(a) IN GENERAL.—Section 1861(v)(1) of the Social Security Act (42
U.S.C. 1395x(v)X1)) is amended by adding at the end thereof the
following new subparagraph:

“(S) Such regulations shall not include provision for specific rec-
ognition of any return on equity capital with respect to hospital
outpatient departments.”.

(b) CONFORMING AMENDMENT.—Section 1881(bX2XC) of such Act
(42 U.S.C. 1395rr(b)X2XC)) is amended by striking “facilities” and
inserting “facilities (other than hospital outpatient departments)”.

42 USC 1395x (c) ErFecTiVE DATE.—The amendments made by this section shall
note. become effective on January 1, 1988
SEC. 4066. PAYMENTS TO HOSPITAL OUTPATIENT DEPARTMENTS FOR
RADIOLOGY.

(a) AMounTs PayaBLE.—Section 1833 of the Social Security Act (42
U.S.C. 1395]) is amended—
(1) in subsection (aX2)—
(A) by striking “and” in subparagraph (C),
(B) by adding “and” at the end of subpara%‘raph (D), an
(C) by addmg at the end thereof the following new
sub ragraph:
) with respect to—
“(i) outpatient hospital radiology services (including
ia(fnostlc and therapeutic radiology, nuclear medicine
T scan procedures, magnetic resonance imag-
ng and ultrasound and other lm:fgmg services), and
‘(ii) effective for procedures rmed on or after
October 1, 1989, diagnostic prooedurea (as defined by
the Secretary} described in section 1861(s)3) (other
than) diagnostic x-ray tests and diagnostic laboratory
tests
the amount determined under subsection (n);”; and
(2) by adding at the end, as previously amended, the following
new subsection:

“(n)1XA) The aggregate a.mount of the payments to be made for
all or part of a cost reporting period beginning on or after October 1,
1988 under this part for services described in subsection (aX2XE)
shall be equal to the lesser of—

“(i) the amount determined with respect to such services
under subsection (a)2)B), or
“(ii) the blend amount for radiology services and diagnostic
rocedures determined in accordance with subparagraph. (B).
“(E i) The blend amount for radiology services and diagnostic
procedures for a cost reporting period is the sum of—
“(I) the cost proportion (as defined in clause (ii)) of the amount
described in subparagraph (AXi); and
“(II) the charge proportion (as defined in clause (iiXII)) of 62
percent (for services described in subsection (aX2XEXi)), or (for
procedures described in subsection (a)X2XEXii)), 42 percent or
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such other percent established by the Secretary (or carriers
acting pursuant to guidelines issued by the Secretary) based on
prevailing charges established with actual charge data, of 80
percent of the prevailing charge for participating physicians for
the same services as if they were furnished in a physician’s
office in the same locality as determined under section 1842(b).

“(ii) In this subparagraph:

“(I) The term ‘cost proportion' means 65 percent for all or any
part of cost reporting periods which occur in fiscal year 1989
and 50 percent for other cost reporting periods.

“(II) The term ‘charge proportion’ means 35 percent for all or
any parts of cost reporting periods which occur in fiscal year
1989 and 50 percent for other cost reporting periods.”.

(b) CoNFORMING AMENDMENT.—Section 1833(a)X2)B) of such Act
(42 U.S.C. 13951(aX2)B)) is amended in the matter preceding clause
(i) by striking “(C) or (D)”” and inserting “(C), (D), or (%)".

(c) ErrEcTivE DATE.—The amendments made by subsection (a) 42 USC 1395/
shall apply with respect to outpatient hospital radiology services note.
furnis on or after October 1, 1988, and other diagnostic proce-
dures performed on or after October 1, 1989.

SEC. 4067. UPDATING MAXIMUM RATE OF PAYMENT PER VISIT FOR
INDEPENDENT RURAL HEALTH CLINICS.

(a) IN GENERAL.—Section 1833 of the Social Security Act (42 U.S.C.
13951) is further amended by inserting after subsection (e) the
following new subsection:

“(f) In establishing limits under subsection (a) on payment for
rural health clinic services provided by independent rural health
ch;x;dca, the Secretary shall establish such limit, for services pro-
vl e

“(1) in 1988, after March 31, at $46, and

“(2) in a subsequent year, at the limit established under this
subsection for the previous year increased by the percentage
increase in the medicare economic index (referred to in the
fourth sentence of section 1842(b)X3)) aﬁglicable to physicians’
services furnished as of the first day of that year.”.

(b) REPORT ON RATES.—The Secretary of Health and Human Serv- 42 USC 1395/
ices shall re to Congress, by not later than March 1, 1989, on the note.
adequacy of the amounts paid under title XVIII of the Social
Security Act for rural health clinic services provided by independent
rural health clinics.

(c) EFFecTIVE DATE.—The amendment made by subsection (a) shall 42 USC 1395/
apply to services furnished on or after April 1, 1988. note.

SEC. 4068. PAYMENT FOR AMBULATORY SURGERY AT EYE, AND EYE AND
EAR, SPECIALTY HOSPITALS.

(a) In GENERAL.—Section 1833(1)(3)XB)ii) of the Social Security Act
(42 U.S.C. 13951(i1)3)BXii)) is amended—
(1) by striking “In” and inserting “Subject to the last sentence
of this clause, in”’; and
(2) by addiniat the end thereof the following:
“In the case of a hospital that makes application to the Secretary
and demonstrates that it specializes in eye services or eye and ear
services (as determined by the Secretary), receives more than 30
percent of its total revenues from outpatient services and was an eye
specialty hospital or an eye and ear specialty hospital on October 1,
lggsi'. e cost proportion and ASC proportion in effect under
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42 USC 13951

42 USC 13951
note.

subclauses (I) and (II) for cost reporting periods beginning in fiscal
year 1988 shall remain in effect for cost reporting periods beginning
in fiscal year 1989 or fiscal year 1990.”.

(b) DEVELOPMENT OF PROSPECTIVE PAYMENT METHODOLOGY FOR
OurpaTiENT HosPiTAL SERVICES.—Section 1135(d) of the Social Secu-
rity Act (42 U.S.C. 1320b-5(d)) is amended—

(1) by adding at the end of paragraph (3) the following: “In
establishing such rates, the Secretary shall consider whether a
differential payment rate is appropriate for speciality hos-
pitals.”; and

(2) by adding at the end the following new paragraph:

“(T) The Secretary shall solicit the views of the Prospective Pay-
ment Assessment Commission in developing the systems under
paragraphs (1) and (6), and shall include in the Secretary’s reports
under this subsection any views the Commission may submit with
respect to such systems.”.

(c) ErrecTivE DATE.—The amendments made by subsection (a)
shall be effective as if included in the amendment made by section
9343(a)1XB) of the Omnibus Budget Reconciliation Act of 1986.

Subpart C—Eligibility and Benefits Changes

SEC. 4070. COVERAGE OF MENTAL HEALTH SERVICES.

(a) OutPATIENT SERVICES UNDER PART B.—Section 1833(c) of the
Social Security Act (42 U.S.C. 13951(c)) is amended—

(1) by striking “$312.50"” and inserting “$1375.00"'; and

(2) by adding at the end thereof the following:

“For purposes of this subsection, the term ‘treatment’ does not
include brief office visits (as defined by the Secretary) for the sole
purpose of prescribing or monitoring prescription drugs used in the
treatment of such disorders.”.

(b) PARTIAL HOSPITALIZATION COVERAGE.—

(1) Section 1861(s)X2XB) of such Act (42 U.S.C. 1395x(s)2XB)) is
amended by inserting “and partial hospitalization services in-
cident to such services' before the semicolon.

(2) Section 1861 of such Act (42 U.S.C. 1395x) is amended by
adding at the end thereof the following new subsection:

“(ff)(1) The term ‘partial hospitalization services’ means the items
and services described in paragraph (2) prescribed by a physician
and provided under a program described in paragraph (3) under the
supervision of a physician pursuant to an individualized, written
plan of treatment established and periodically reviewed by a physi-
cian (in consultation with appropriate staff Participating’ in such
program), which plan sets forth the physician's diagnosis, the type,
amount, frequency, and duration of the items and services provided
under the plan, and the goals for treatment under the plan.

“(2) The items and services described in this paragraph are—

‘“(A) individual and group therapy with physicians or
psychologists (or other mental health professionals to the extent
authorized under State law),

“(B) occupational therapy requiring the skills of a qualified
occupational therapist,

“(C) services of social workers, trained psychiatric nurses, and
other staff trained to work with psychiatric patients,



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-115

(D) drugs and biologicals furnished for therapeutic purposes
(which cannot, as determined in accordance with regulations, be
self-administered),

“(E) individualized activity therapies that are not primarily
recreational or diversio

“(F) family counseling (t e primary purpose of which is treat-
ment of the individual’s condition),

"(G) tient training and education (to the extent that train-

educational activities are closely and clearly related to
m v"ldual s care and treatment),
‘(H) diagnostic services, and
*(I) such other items and services as the Secretary may
provide (but in no event to include meals and transportation);
that are reasonable and necessary for the diagnosis or active treat-
ment of the individual’s condition, reasonably expected to improve
or maintain the individual’s condition and functional level and to
prevent relapse or hospitalization, and furnished pursuant to such

elines relat.mg to frequency and duration of services as the
gglcre regulation establish (taking into account accepted
norms c:? medma.ly practice and the reasonable expectation of patient

Provement)

“(3) A _grogram described in this paragraph is a tgrog;:m which is
hospital-based or hosp1ta.1~aﬁ’1hated (as deﬁned by retary) and
which is a distinct and ox;g' mtenmve ambulatory treatment
service offering less than 24-hour-daily care.”

(3) Section 1835(a}2) of such Act (42 US.C. 1395n(aX?) is
b i i i i X

y 8 ‘and” a eenosuaragrap

(B) by atnkmg the period at the end of sug
and inserting “; and”’; and

(C) by msert:mg after subparagraph (E) the followmg new
subparagraph:

“(F) in the case of partial hospitalization services, (i) the
individual would require inpatient psychiatric care in the
absence of such services, (ii) an individualized, written plan
for furnishing such aemcesﬁg;ls been esta})‘hahed by 3

cian and is reviewed periodically physician, an
Much services are or were furmshed l){u.le the individual
is or was under the care of a physician.”.

(4) Section 1833(c) of such Act, as amended by subaectlon (a), is

further amended at the end thereof by inserting “or
hosp:talmtxon services that are not t{u-ectly provided by a

” before the period.
(c) Ermc'nvn DATE; IMPLEMENTATION.—

(1) The amendment made by subsection (aX1) shall apply with 42 USC 1395
respect to calendar years beginning with 1988; except that with note.
respect to 1988, any reference in section 1833(c) of the Social
Security Act, as amended 56y subsection (a), to “$1375.00” is
deemed a reference to “$562.50". The amendment made by
subsection (a)2) shall apply to services furnished on or after

January 1, 1989.
(2XA) The amendments made by subsection (b) shall become 42 USC 1395x
effective on the date of enactment of this Act. note.

(B) The Secretary of Health and Human Services shall imple-
ment the amendments made by subsection (b) so as to ensure
that there is no additional cost to the medicare program by
reason of such amendments.
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42 USC 1395x

note.

SEC. 4071. COVERAGE OF INFLUENZA VACCINE AND ITS ADMINISTRATION.

(a) INn GENERAL.—Section 1861(s)(10)(A) of the Social Security Act
(42 U.S.C. 1395x(a)(10)(A)) is amended by inserting before the semi-
colon the following: “and influenza vaccine and its administration”.

(b) CoNTINGENT EFrrEcTIVE DATE; DEMONSTRATION PROJECT.—

(1) The provisions of subsection (e) of section 4072 of this
subpart shall apply to this section in the same manner as it
applies to section 4072.

(2) In conducting the demonstration project pursuant to para-
graph (1), in order to determine the cost effectiveness of includ-
ing influenza vaccine in the medicare program, the Secretary of
Health and Human Services is required to conduct a demonstra-
tion of the provision of influenza vaccine as a service for medi-
care beneficiaries and to expend $25,000,000 each year of the
demonstration project for this purpose. In conducting this dem-
onstration, the Secretary is authorized to purchase in bulk
influenza vaccine and to distribute it in a manner to make it
widely available to medicare beneficiaries, to develop projects to
provide vaccine in the same manner as other covered medicare
services in large scale demonstration projects, including state-
wide projects, and to engage in other appropriate use of moneys
to provide influenza vaccine to megicare beneficiaries and
evaluate the cost effectiveness of its use. In determining cost
effectiveness, the Secretary shall consider the direct cost of the
vaccine, the utilization of vaccine which might otherwise not
have occurred, the costs of illnesses and nursing home days
avoided, and other relevant factors, except that extended life for
beneficiaries shall not be considered to reduce the cost effective-
ness of the vaccine.

SEC. 4072. PAYMENT FOR THERAPEUTIC SHOES FOR INDIVIDUALS WITH

SEVERE DIABETIC FOOT DISEASE.

(a) CovEraGE UNDER PART B.—Section 1861(s) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)) is amended—

(1) by redesignating paragraphs (12) through (15) as para-
graphs (13) through (16), respectively,

(2) by striking out “and” at the end of paragraph (10),

(3) by atriking out the period at the end of paragraph (11) and
inserting “; and”, and

(4)hby inserting after paragraph (11) the following new para-
graph:

“(12) extra-depth shoes with inserts or custom molded shoes
for an individual with diabetes, if—

“(A) the physician who is managing the individual’s dia-
betic condition (i) documents that the individual has periph-
eral neuropathy with evidence of callus formation, a history
of pre-ulcerative calluses, a history of previous ulceration,
foot deformity, or previous amputation, or poor circulation,
and (ii) certifies that the individual needs such shoes under
a comprehensive plan of care related to the individual's
diabetic condition;

“(B) the particular type of shoes are prescribed by a
gzg.iatrist or other qualified physician (as established by the

retary); and _ ¢

“(C) the shoes are fitted and furnished by a podiatrist or
other qualified individual (such as a pedorthist or orthotist,
as established by the Secretary) who is not the physician
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described in subparagraph (A) (unless the Secretary finds
that the physicis.n is the only such qualified individual in
the area).”’.

(b) LimrraTioN oN BENEFIT.—Section 1833 of such Act (42 U.S.C. 42 USC 1395L
1395) is amended by inserting after subsection (e) the following new
subsection:

“(f)(1) In the case of shoes described in section 1861(s)12)—

“(A) no payment may be made under this part for the furnish-
ing of more than one pair of shoes for any individual for any
calendar year, and

“(B) with respect to expenses incurred in any calendar year,
no more than the limit established under paragraph (2) shall be
cor:ls(ig)ered as incurred expenses for purposes of subsections (a)
and (b).

Payment for shoes under this part shall be considered to include
payment for any expenses for the fitting of such shoes.

‘(2XA) Except as provided by the Secretary under subparagraphs
(B) and (C), the limit established under this paragraph—
$3;5}i) for the furnishing of one pair of custom molded shoes is
“(i1) for the furnishing of extra-depth shoes and inserts is—

*(I) $100 for the pair of shoes itself, and
“(IT) $50 for inserts for a pair of shoes.

“(B) The Secretary or a carrier may establish limits for shoes that
are lower than the limits established under subparagraph (A) if the
Secretary finds that shoes and inserts of an appropriate quality are
readily available at or below such lower limits.

“(C) For each year after 1988, each dollar amount under subpara-
graph (A) or (B) (as previously adjusted under this subparagraph)
shall be increased by the same percentage increase as the Secretary
provides with respect to durable medical equipment for that ;
except that if such increase is not a multiple of $1, it shall be
rounded to the nearest multiple of $1.

“(3) In this title, the term ‘shoes’ includes, except for purposes of
subparagraphs (A)ii) and (B) of paragraph (2), inserts for extra-
depth shoes.”.

(c) MobiFicaTION OF ExcLusioN.—Section 1862(a)8) of such Act (42
U.S.C. 1395y(aX8)) is amended by inserting “, other than shoes
furnished pursuant to section 1861(sX12)" before the semicolon.

(d) ConFOoRMING AMENDMENTS.—Sections 1864(a), 1865(a),
1902(a)9XC), and 1915(a)1XBXiiXD) of such Act (42 U.S.C. 1395aa(a),
1395bb(a), 1396a(a)9)C), 1396n(a)1)XBXiiXI)) are each amended by
striking out “paragraphs (12) and (13)” and inserting “paragraphs
(13) and (14)”.

(e) ConTINGENT EFFECTIVE DATE; DEMONSTRATION PROJECT.— 42 USC 1395x

(1) The amendments made by this section shall become effec- note.
tive (if at all) in accordance with paragraph (2).

(2)(A) The Secretary of Health and Human Services (in this
paragraph referred to as the “Secretary”), shall establish a
demonstration project to begin on October 1, 1988, to test the
cost-effectiveness of furnishing therapeutic shoes under the
medicare program to the extent provided under the amend-
ments madzoiry this section to a sample group of medicare
beneficiaries.

(BXi) The demonstration project under subparagraph (A) shall
be conducted for an initial period of 24 months. ﬂot later than Reports.
October 1, 1990, the Secretary shall report to the Congress on
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Effective date.

Reports.

Effective date.

42 USC 13951

the results of such project. If the Secretary finds, on the basis of
existing data, that g.lmishing therapeutic shoes under the medi-
care program to the extent provided under the amendments
made by this section is cost-effective, the Secretary shall include
such finding in such report, such project shall be discontinued,
and the amendments made by this section shall become effec-
tive on November 1, 1990.

(ii) If the Secretary determines that such finding cannot be
made on the basis of existing data, such project shall continue
for an additional 24 months. Not later than April 1, 1993, the
Secretary shall submit a final report to the Congress on the
results of such project. The amendments made by this section
shall become effective on the first day of the first month to
begin after such report is submitted to the Congress unless the
report contains a finding by the Secretary that furnishing
therapeutic shoes under the medicare program to the extent
provided under the amendments made by this section is not
cost-effective (in which case the amendments made by this
section shall not become effective).

SEC. 4073. COVERAGE OF CERTIFIED NURSE-MIDWIFE SERVICES.

(a) CovERAGE oF SERVICES.—Section 1861(s)2) of the Social Secu-

rity Act (42 U.S.C. 1395x(s)2)) is amended—
(1) by striking “and” at the end of subparagraph (J);
(2) by adding “and” at the end of subparagraph (K); and
(3)hby adding at the end thereof the following new subpara-
aph:

‘(L) certified nurse-midwife services;".

(b) PAYMENT OF BENEFITS.—

(1) Section 1832(a)2)(B) of such Act (42 U.S.C. 1395k(aX2)(B)) is
amended—
(A) by striking “and” at the end of clause (ii);
(B) by striking the semicolon at the end of clause (iii) and
inserting a comma; and
(© bzv adding at the end thereof the following new clause:
‘(iv) certified nurse-midwife services; and”’.
(2) Section 1833(aX1) of such Act (42 U.S.C. 1395k(a)1)) is
amended—
(A) by striking “and” at the end of clause (F);
(B) by striking “services; and” in clause (G) and inserting
“services,”’; and
(C) 27 by adding at the end thereof the following: “and (I)
with respect to certified nurse-midwife services under sec-
tion 1861(s)2)L), the amounts paid shall be the amount
determined by a fee schedule established by the Secretary
for the purposes of this subpar:ﬁraph (but in no event more
than 65 percent of the prevailing charge that would be
allowed for the same service performed by a physician);”.
(3) Section 1833 of such Act (42 U.S.C. 1395]) is amended by
adding at the end the following new subsection:

“(m) In the case of certified nurse-midwife services for which
payment may be made under this part only pursuant to section
1861(s)2)XL), payment may only be made under this part for such
services on an assignment-related basis.”.

37 Copy read “(D)".
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(c) DerFiNrrioNn.—Section 1861 of such Act (42 U.S.C. 1395x) is
amended by adding at the end thereof the following new subsection:

“Certified Nurse-Midwife Services

‘“(ffX1) The term ‘certified nurse-midwife services’ means such
services furnished by a certified nurse-midwife (as defined in para-
aph (2)) and such services and supplies furnished as an incident to
is service which the certified nurse-midwife is legally authorized to
perform under State law (or the State regulatory mechanism pro-
vided by State law) as would otherwise be covered if furnished by a
physician or as an incident to a physician's service.

(2) The term ‘certified nurse-midwife’ means a registered nurse
who has successfully completed a program of study and clinical
experience meeting guidelines prescribed by the Secretary, or has
been certified by an organization recognized by the Secretary, and
performs services in the area of management of the care of mothers
and babies throughout the maternity cycle.”.

(d) *® CoNFORMING CHANGES.—

(1) Section 1905(a)17) of such Act (42 U.S.C. 1396d(a)X17)) is
amended by striking ‘“as defined in subsection (m)” and insert-
ing “as defined in section 1861(ff)".

(2) Section 1905 of such Act (42 U.S.C. 1396d) is amended by
striking subsection (m).

(e) ®® ErrFeCcTIVE DATE.—The amendments made by this section 42 USC 1395k
ih%lgge effective with respect to services performed on or after July note.

SEC. 4074. COVERAGE OF SOCIAL WORKER SERVICES FURNISHED BY A
HEALTH MAINTENANCE ORGANIZATION TO ITS MEMBERS.

(a) IN GENERAL.—Section 1861(s)2)(HXii) of the Social Security Act
(42 U.S.C. 1395x(sX2)H)(ii) is amended—

(1) by inserting “or by a clinical social worker (as defined in
subsection (ff))” after “clinical psychologist (as defined by the
Secretary)”’; and

(2) by striking “incident to his services” and inserting “in-
cident to such clinical psychologist’s services or clinical social
worker’s services”.

(b) CLINICAL SociaL WoRKER DErFINED.—Section 1861 of such Act
(42 U.S.C. 1395x) is amended by adding at the end the following new

subsection:
“Clinical Social Worker

“(ff) The term ‘clinical social worker’ means an individual who—
“(1) possesses a master’s or doctor’s degree in social work;
“(2) after ubt.ajnli:zf such degree has performed at least 2 years

of supervised clinical social work; and
“(8XA) is licensed or certified as a clinical social worker by the

State in which the services are performed, or

“(B) in the case of an individual in a State which does not

provide for licensure or certification—
“(i) has completed at least 2 years or 3,000 hours of post-
master’s degree supervised clinical social work practice
under the supervision of a master’s level social worker in

32 Copy read “(c)".
% Copy read “(d)".
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42 USC 1395x
note.

42 USC 1395x
note.

42 USC 1395z
note.

42 USC 1395x
note.

42 USC 13951

andappropriate setting (as determined by the Secretary),
an
“(ii) meets such other criteria as the Secretary estab-
lishes.”.
(c) EFFECTIVE DATE.—The amendments made by this section shall
be effective with respect to services performed on or after January 1,
1988.

SEC. 4075. CLARIFICATION OF COVERAGE OF DRUGS USED IN IMMUNO-
SUPPRESSIVE THERAPY.

(a) IN GENERAL.—Section 1861(sX2)(J) of the Social Security Act
(42 U.S.C. 1395x(s)2)(J)) is amended by striking “‘immunosuppressive
drugs”’ and inserting “prescription drugs used in immuno-
suppressive therapy''.

(b) Errectiveé DATE.—The amendment made by subsection (a)
z?alh{‘:gply to drugs dispensed on or after the date of the enactment

this Act.

SEC. 4076. SERVICES OF A PHYSICIAN ASSISTANT.

(a) ServicEs CovERED.—Section 1861(sX2)(K) of the Social Security
Act (42 U.S.C. 1395x(sX2)XK)) is amended by inserting “, in a rural
area (as defined in section 1886(dX2XD)) that is designated, under
section 332(a)(1XA) of the Public Health Service Act, as a health
manpower shortage area,” after “1905(c))”.

(b) ErrecTivEi DATE.—The amendments made by this section shall
apply with respect to services furnished on or after January 1, 1989.

SEC. 4077. PSYCHOLOGIST SERVICES IN CLINICS.

(a) CovERAGE OF PsycHoLoGISTS’ SERVICES FURNISHED AT RURAL
HeavtH CLINICS.—

(1) Section 1861(aaX1XB) of the Social Security Act (42 U.S.C.
1395x(aa)1XB)) is amended by stnkmg "ghysu:mn assistant or
by a nurse practitioner” and msertmg cian assistant or a
nurse practitioner (as defined in paragrayh (3)), or by a clinical
psychologist (as defined by the Secretary),

(2) The amendment made b paragraph (1) shall be effective
with respect to services furnished on or after the date of enact-
ment of this Act.

(b) DirecT PAYMENT FOR PsycHoLOGISTS' SERVICES FURNISHED AT A
CommunIiTy MENTAL HEALTH CENTER.—

(1) Section 1861(s)X2) of the Social Security Act (42 U.S.C.
1395x(s)2)), as amended, is amended—

(A) by striki “and” at the end of subparagraph (K);
(B) by adding “and” at the end of sub ara?'r ; and
(C) by addmg at the end thereof the following new

subpar:
“(M) uaﬁgr edp ychologist services;’
(2 Sechon 1835(‘;)(2)(3) of such Act {42 U.S.C. 1395k(a)X2)B)) is
amended—
(A) by striking “‘and” at the end of clause (ii);
(B) by striking the semicolon in clause (iii) and inserting a
m%mf':ndgmg the end thereof the foll wmg ]
© at the end thereof the follo new clause:
‘y guahfied psychologist services; an
3) Sectlon 1833(aX1) of such Act (42 U.S.C. 1395k(a)(1)) is
amended—
(A) by striking “and” at the end of subparagraph (G);
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(B) by stnlnng “servioes- and” in subparagraph (H) and
inserting “services,”’
(C) by adding “and" at the end of subparagraph (I); and
(D) by adding at the end thereof the following new
subparagraph: ‘‘(J) with respect to qualified psychologist
services under section 1861(sX2)(M), the amounts paid shall
be the amount determined by a fee schedule established by
the Secretary for the purposes of this subparagraph;”. i
(4) The subsection added by section 4073(bX3) of this subpart is 42 USC 1395/
amended by inserting “and in the case of qualified psychologists
services for which payment may be made under this part only
pursuant to section 1861(sX2)XM)” after “1861(s2XL)".
(5) Section 1861 of such Act (42 U.S.C. 1395x) is amended by
adding at the end thereof the following new subsection:

“Qualified Psychologist Services

“(gg) The term ‘qualified psychologist services’ means such serv-
ices and such services and su?plles furnished as an incident to his
service furnished by a clinical psychologist (as defined by the Sec-
retary) at a community mental health center (as such term is used
in the Public Health Service Act) which the psychologist is legally
authorized to perform under State law (or the State regulatory
mechanism provided by State law) as would otherwise be covered if
furnished by a physician or as an incident to a physician's
service.” .40 )
(6)4' The amendments made by this subsection shall be fgg&gﬁgggﬁ
effective with respect to services performed on or after July 1, ..
1988.

SEC. 4078. PROVISION OF OFFSITE COMPREHENSIVE OUTPATIENT RE-
HABILITATION SERVICES.

Section 1861(ccX1) of the Social Security Act (42 US.C.
1395x(ceX1)) is amended by adding at the end thereof the following:
“In the case of physical t.herapﬁeoccupational therapy, and speech
pathology services, there shall be no requirement that the item or
service be furnished at any single fixed location if the item or
service is furnished pursuant to such plan and payments are not
otherwise made for the item or service under this title.”.

SEC. 4079. DEMONSTRATION PROJECTS TO PROVIDE PAYMENT ON A PRE- 42 USC 1395mm
PAID, CAPITATED BASIS FOR COMMUNITY NURSING AND note.
AMBULATORY CARE FURNISHED TO MEDICARE BENE-

FICIARIES.

(a) IN GENERAL.—The Secretary of Health and Human Services (in
this section referred to as the “Secretary”’) shall enter into an
agreement with not less than four eligible organizations submitting
applications under this section to conduct demonstration projects to
provide payment on a prepaid, capitated basis for community nurs-
ing and ambulatory care furnished to any individual entitled to
benefits under part A and enrolled under B of title XVIII of the
Social Security Act (other than an individual medically determined
to have end-stage renal disease) who resides in the geographic area

40 Copy read '‘service."”.
41 Copy read "(5)".
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served by the organization and enrolls with such organization (in
accordance with subsection (c)X2)).

(b) DeFINITIONS OF COMMUNITY NURSING AND AMBULATORY CARE
AND EL1GIBLE ORGANIZATION.—AsS used in this section:

(1) The term “community nursing and ambulatory care”
means the following services:

(A) Part-time or intermittent nursing care furnished by
or under the supervision of registered professional nurses.

(B) Physical, occupational, or speech therapy.

(C) Social and related services supportive of a plan of
ambulatory care.

< ((iD} Part-time or intermittent services of a home health
aide.

(E) Medical supplies (other than drugs and biologicals)
and durable medical equipment while under a plan of care.

(F) Medical and other health services described in para-
gl:clphs (2)XH)(ii) and (5) through (9) of section 1861(s) of the

1al Security Act.

(G) Rural health clinic services described in section
1861(aa)1)C) of such Act.

(H) Certain other related services listed in section
1915(c)4XB) of such Act to the extent the Secretary finds
such services are appropriate to prevent the need for
institutionalization ofp a patient.

(2) The term “eligible organization” means a public or private
entity, organized under the laws of any State, which meets the
following requirements:

(A) The entity (or a division or part of such entity) is
primarily e in the direct provision of community
nursing and ambulatory care.

(B) The entity provides directly, or through arrangements
with other qualified personnel, the services described in
paragraph (1).

(C) The entity provides that all nursing care (including
services of home ﬁealth aids) is furnished by or under the
supervision of a registered nurse.

g) The entity provides that all services are furnished by
qualified staff and are coordinated by a registered profes-
sional nurse.

(E) The entity has policies governing the furnishing of
community nursing and ambulatory care that are devel-
oped by registered professional nurses in cooperation with
(as appropriate) other professionals.

(F) The entity maintains clinical records on all patients.

(G) The entity has protocols and procedures to assure,
when appropriate, timely referral to or consultation with
other health care providers or professionals.

(H) The entity complies with applicable State and local
laws rning the provision of community nursing and
ambulatory care to patients.

(I) The requirements of subparagraphs (B), (D), and (E) of
section 1876(bX2) of the Social Security Act.

(c) AcreeMENTS WiTH EriGiBLE OrGANizATIONS To *2 CoNbDUCT
DEMONSTRATION PROJECTS.—

42 Copy read “wrri ELiGIBLE ORGANIZATIONS TO".
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(1) The Secretary may not enter into an agreement with an
eligible organization to conduct a demonstration project under
this section unless the organization meets the requirements of
this subsection and subsection (d) with respect to members
enrolled with the organization under this section.

(2) The organization shall have an open enrollment period for
the enrollment of individuals under this section. The duration
of such period of enrollment and any other regquirement
pertaining to enrollment or termination of enrollment shall be
specified in the agreement with the organization.

(8) The organization must provide to members enrolled with
the organization under this section, through providers and
other persons that meet the applicable requirements of titles
XVIII and XIX of the Social Security Act, community nursing
and ambulatory care (as defined in subsection (bX1)) which is
generally available to individuals residing in the geographic
area served by the organization, excelft t. organization
may provide such members with such additional health care
servirq:; as the members may elect, at their option, to have
covered.

(4) The organization must make community nursing and
ambulatory care (and such other health care services as such
individuals have contracted for) available and accessible to each
individual enrolled with the organization under this section,
within the area served by the organization, with reasonable
promptness and in a manner which assures continuity.

(5) ion 1876(cX5) of the Social Security Act shall apply to
organizations under this section in the same manner as it
applies to organizations under section 1876 of such Act.

(6) The organization must have arrangements, established in
accordance with regulations of the Secretary, for an ongoing
quality assurance prt?ram for health care services it provides to
such individuals under the demonstration project conducted
under this section, which program (A) stresses health outcomes
and (B) provides review by health care professionals of the
process followed in the provision of such health care services.

(7) Under a demonstration project under this section—

(A) the Secretary could require the organization to pro-
vide financial or other assurances (including financial risk-
sharing) that minimize the inap}:ropriate substitution of
other services under title XVIII of such Act for community
nursing services; and

(B) if the Secretary determines that the organization has
failed to perform in accordance with the requirements of
the project (including meeting financial responsibility
requirements under the project, any pattern of dispropor-
tionate or inappropriate institutionalization) the Secretary
shall, after notice, terminate the project.

(d) DETERMINATION OF PER CAPITA PAYMENT RATES.—

(1) The Secretary shall determine for each 12-month period in
which a demonstration project is conducted under this section,
and shall announce (in a manner intended to ide notice to
interested parties) not later than three months before the begin-
ninﬁ of such period, with respect to each eligible organization
conducting a demonstration project under this section, a per
capita rate of payment for each class of individuals who are
enrolled with such organization who are entitled to benefits
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under A and enrolled under part B of title XVIII of the
Social Security Act.

(2XA) Except as provided in paragraph (3), the per capita rate
of payment under parﬂiraph (1) shall be determined in accord-
ance with this paragrap

(B) The Secretary shall define appropriate classes of members,
based on age, disability status, and such other factors as the
Secretary determines to be appropriate, so as to ensure actuar-
ial equivalence. The Secretary may add to, modify, or substitute
for such classes, if such changes will improve the determination
of &._Jc)tuTal:lal equivalence. ! ¥ S i

e per capita rate of payment under paragraph (1) for
each such class shall be eqma.ll’rtf'cn1 95 rcemr;,a ofa%f'lepadjusted
alverage per capita cost (as defined in subparagraph (D)) for that
class

(D) For purposes of subparagraph (C), the term ‘adjusted
averaie per capita cost’ means the average per capita amount
that the Secretary estimates in advance (on the basis of actual
experience, or retrospective actuarial equivalent based upon an
adequate sample and other information and data, in a geo-
graphic area served by an eligible organization or in a similar
area, with ap t[’)eropmte adjustments to assure actuarial equiva-
lence) would be payable in any contract year for those services
covered under parts A and B of title XVIII of the Social Securit
Act and types of expenses otherwise reimbursable under suc
parts A and B which are described in subparagraphs (A)
through (G) of subsection (bX1) (including administrative costs
incurred by organizations described in sections 1816 and 1842 of
such Act), if the services were to be furnished by other than an

ible orgeacmmtlon
(3) The Secretary shall, in consultation with providers, health
cg experts, and consumer groups develop capitation-based
ursement rates for such classes of individuals entitled to
beneﬁts under part A and enrolled under part B of the Social
Security Act as the Secretary shall determine. Such rates shall
be applied in determining per capita rates of payment under
paragraph (1) with respect to at least one eligible organization
conducting a demonstration project under this section.

(4)XA) In the case of an elitgll;-ll:;le organization conducting a
demonstration project under this section, the Secretary shall
make monthly payments in advance and in accordance with the
rate determined under paragraph (2) or (3), except as provided
in subsection (e)X3)XB), to the organization for each individual
enrolled with the organization.

(B) The amount of payment under paragraph (2) or (3) may be
retroactively adjusted to take into account a.n]f difference be-
tween the actual number of individuals enrolled in the plan
under this section and the number of such individuals estimated
to be so enrolled in determining the amount of the advance

nt.

5) The payment to an e :iglble organization under this section
for individuals enrolled under this section with the or%anmatlon
and entitled to benefits under A and enrolled under part B
of the Social Security Act be made from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund established under such Act in
such proportions from each such trust fund as the Secretary
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deems to be fair and equitable taking into consideration benefits
attributable to such parts A and B, respectively.

(6) During any period in which an individual is enrolled with
an eligible organization conducting a demonstration project
under this section, only the eligible organization (and no other
individual or person) shall be entitled to receive payments from
the Secretary under this title for community nursing and
ambulatory care (as defined in subsection (b)X1)) furnished to the
individual.

(e) REsTrRICTION ON PREMIUMS, DEDUCTIBLES, COPAYMENTS, AND
COINSURANCE.—

(1) In no case may the portion of an eligible organization’s
premium rate and the actuarial value of its deductibles, coinsur-
ance, and copayments charged (with respect to community nurs-
ing and ambulatory care) to individuals who are enrolled under
this section with the organization, exceed the actuarial value of
the coinsurance and deductibles that would be applicable on the
average to individuals enrolled under this section with the
organization (or, if the Secretary finds that adequate data are
not available to determine that actuarial value, the actuarial
value of the coinsurance and deductibles applicable on the
average to individuals in the area, in the State, or in the United
States, eligible to enroll under this section with the organiza-
tion, or other apitropriat.e data) and entitled to benefits under
part A and enrolled under part B of the Social Security Act, if
theg were not members of an eligible organization.

(2) If the eligible organization provides to its members en-
rolled under this section services in addition to community
nursing and ambulatory care, election of coverage for such
additional services shall be optional for such members and such
organization shall furnish such members with information on
the portion of its premium rate or other charges applicable to
such additional services. In no case may the sum of—

(A) the portion of such organization’s premium rate
charged, with respect to such additional services, to mem-
bers enrolled under this section, and

(B) the actuarial value of its deductibles, coinsurance, and
copayments charged, with respect to such services to such
members

exceed the adjusted community rate for such services (as de-
fined in section 1876(e)3) of the Social Security Act).

(3XA) Subject to subparagraphs (B) and (C), each agreement to
(t:ﬁnflilfd a demonstration project under this section shall provide

a —_

(i) the adjusted community rate, referred to in paragraph
(2), for community nursing and ambulatory care covered
under parts A and B of title XVIII of the ial Security
Act (as reduced for the actuarial value of the coinsurance
and deductibles under those parts) for members enrolled
under this section with the organization,

isleas(__) th of th ta rates of be
ii) the ave e per capita rates of payment to

made under l;:l!.lﬁec‘tic»n (dX1) at the beginningl?)f the 12-

month period (as determined on such basis as the Secretary

determines apgropriate) described in such subsection for

members enrolled under this section with the organization,
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Contracts.

the eligible organization shall provide to such members the
additional benefits described in section 1876(g)(3) of the Social
Security Act which are selected by the eligible organization and
which the Secretary finds are at least equal in value to the
difference between that average per capita payment and the
adjusted community rate (as so reduced).

(B) Subparagra]iﬁ (A) shall not apply with respect to any
organization which elects to receive a lesser payment to the
extent that there is no longer a difference between the average
per capita payment and adjusted community rate (as so
reduced).

(C) An organization conducting a demonstration project under
this section may provide (with the approval of the retary)
that a part of the value of such ac&itional benefits under
subparagraph (A) be withheld and reserved by the Secretary as
provided in section 1876(g)5) of the Social Security Act.

(4) The provisions of paragraphs (3), (5), and (6) of section
1876(g) of the Social Security Act shall apﬁly in the same
manner to agreements under this section as they apply to risk-
sharing contracts under section 1876 of such Act, and, for this
purpose, any reference in such paragraphs to paragraph (2) is
deemed a reference to paragraph (3) of this subsection.

(5) Section 1876(e)(4) of the Social Security Act shall apply to
eligible organizations under this section in the same manner as
iA: applies to eligible organizations under section 1876 of such

ct.

() ComMENCEMENT AND DuraTiON OF Prosects.—Each dem-
onstration project under this section shall begin not later than July
1, 1989, and shall be conducted for a period of three years.

(g) RerorT.—Not later than January 1, 1992, the Secretary shall
submit to the Congress a report on the results of the demonstration
projects conducted under this section.

SEC. 4080. PART B PREMIUM.

Section 1839 of the Social Security Act (42 U.S.C. 1395r) is
amended—

(1) in subsection (e), by strikin% 1989 each place it appears
and inserting in lieu thereof “1990”;

(2) in subsection (f)(1), by striking “or 1987” and inserting in
lieu thereof “1987, or 1988"; and

(3) in subsection (fX2), b!y striking “or 1988" and inserting in
lieu thereof “1988, or 1989”.

Subpart D—Other Provisions

SEC. 4081. SUBMISSION OF CLAIMS TO SUPPLEMENTAL INSURANCE
CARRIERS.

(a) IN GENERAL.—Section 1842(h)(3) of the Social Security Act (42
U.S.C. 1395u(h)X3)) is amended by inserting “(A)” after “(3)” and by
adding at the end the following new subparagraph:

“(B) The Secretary shall establish a procedure whereby an individ-
ual enrolled under this part may assign, in an appropriate manner
on the form claiming a benefit under this part for an item or service
furnished by a partic‘iipating physician or supplier, the individual’s
rights of payment under a medicare supplemental policy (described
in section 1882(gX1)) in which the individual is enrolled. In the case
such an assignment is properly executed and a claims determination
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is made by a carrier with a contract under this section, the carrier
shall transmit to the private entity issuing the medicare supple-
mental policy notice of such fact and including such information as
the Secretary determines is generally provided to enable the entity
to decide whether (and the amount of) any payment is due under the
policy. The Secretary may enter into arrangements for the transmit-
tal of such information to entities electronically. The Secretary shall
impose user fees for the transmittal of information under this
subparagraph, whether electronically or otherwise.”.
(b) Mepicap Poricy StanpArDs.—Section 1882 of such Act (42
U.S.C. 1395ss) is amended—
(1) in subsection (b)1)—
(A) by amending subparagraph (B) to read as follows:
‘(B) includes requirements equal to or more stringent than
the requirements described in paragraphs (2) and (3) of subsec-

tion (c);”,
:; (B) by adding ‘“and” at the end of subparagraph (C),
an
43 (C) by inserting after subparagraph (C) the following
new subparagraph:

“(D) provides the Secretary periodically (but at least an-
nually) with a list containing the name and address of the issuer
of each such policy and the name and number of each such
policy (including an indication of policies that have been pre-
viously approved, newly approved, or withdrawn from approval
since the previous list was provided),”;

(2) in subsection (c)—

(A) by striking “and” at the end of paragraph (1),

(B) by striking the d[.verim:l at the end of paragraph (2) and
inserting ‘‘; and”, an:

(C) by inserting after paragraph (2) the following new
é:ara.graph:

“(3)XA) accepts a notice under section 1842(hX3XB) as a claims
form for benefits under such policy in lieu of any claims form
otherwise required and agrees to make a payment determina-
I:ion on the basis of the information contained in such claims

orm;

“(B) where such a notice is received—

‘(i) provides notice to such physician or supplier and the
beneficiary of the payment determination, and
“(ii) provides any appropriate payment directly to the
icipating physician or supplier involved;

“(C) provides each enrollee at the time of enrollment a card
listing the policy name and number and a single mailing ad-
dress to which notices under section 1842(h)3XB) respecting the
policy are to be sent;

‘(D) agrees to pay any user fees established under section
1842(h)X3XB) with res to information transmitted to the
issuer of the policy; an

“(E) provides to the Secretary at least annually, for transmit-
tal to carriers, a single mailing address to which notices under
section 1842(h)3)XB) respecting the policy are to be sent.”.

(c) EFFEcTIVE DATES.—(1) The amendment made by subsection (a) Contracts.
shall apply to contracts with carriers for claims for items and 42 USC 13%u

43 Paragraphs (B) and (C) were indented wrong.
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note.

Reports.

42 USC 1395ff
note.

services furnished by participating physicians and suppliers on or
after January 1, 1989.

(2XA) The amendments made by subsection (b) shall apply to
medicare supplemental policies as of January 1, 1989 (or, if ap-
plicable, the date established under subparagraph (B)).

(B) In the case of a State which the Secretary of Health and
Human Services identifies as—

(i) requiring State legislation (other than legislation appro-
priating funds) in order for medical supplemental policies to be
changed to meet the requirements of section 1882(cX3) of the
Social Security Act, and

(i1) having a legislature which is not scheduled to meet in
1988 in a legislative session in which such legislation may be
considered,

the date BpeClﬁed in this subparagraph is the first day of the first
calendar quarter beginning after the close of the first legislative
session of the State leglslature that begins on or after January 1,
19)89:‘:‘&‘.1':;3l in which legislation described in clause (i) may be
considered.

SEC. 4082. REVISION OF PART B HEARINGS.

(a) CLariFicaTiION OF OBRA AMENDMENT.—Section 1869(b)}(3)B) of
the Social Security Act (42 U.S.C. 1395fflb)X3)B)) is amended *** by
striking “chapter 5” and inserting “section 553”.

(b) ExpPEpITED ADMINISTRATIVE HEARING WHERE ONLY ISSUES OF
Law.—Section 1869(b) of such Act (42 U.S.C. 1395fftb)) is amended by
adding at the end the following new paragraph:

“(5) In an administrative hearing pursuant to paragraph (1),
where the moving party alleges that there are no material issues of
fact in dispute, the administrative law judge shall make an expe-
dited determination as to whether any such facts are in dispute and,
if not, shall determine the case expeditiously.”.

(c) TiMeLy CArriER HEARINGS OoN PArT B AppEALS.—Section
1842(b)(5) of such Act (42 U.S.C. 1395u(b)5)) is amended—

(1) by inserting “(A)"” after “(5)"”, and
(2) by adding at the end the following new subparagraph:

‘“(B) The Secretary shall establish standards for evaluating car-
riers’ performance of reviews of initial carrier determinations and of
fair hearings under paragraph (3)C), under which a carrier is
ex —

“(i) to complete such reviews, within 45 days after the date of
a request by an individual enrolled under this part for such a
review, in 95 percent of such requests, and

‘ii) to make a final determination, within 120 days after the
date of receipt of a request by an individual enrolled under this
part for a fair hearing under paragraph (3XC), in 90 percent of
such cases.”.

(d) GAO Stupy.—The Comptroller General shall conduct a study
concerning the cost effectiveness of requiring hearings with a car-
rier under part B of title XVIII of the Social Security Act before
having a hearing before an administrative law judge respecting
carrier determinations under that part. The Comptroller General
shall report to the Congress on the results of such study by not later
than June 30, 1989.

(e) EFrecTivE DaTES.—(1) The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

4 Copy read “is amended is amended".
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(2) The amendment made by subsection (b) shall apply to requests
for hearings filed after the end of the 60-day period beginning on the
date of the enactment of this Act.

(3) The amendments made by subsection (c) shall apply to evalua- 42 USC 1395u
tion of performance of carriers under contracts entered into or M°t¢
renewed on or after October 1, 1988.

SEC. 4083. PROVISIONS RELATING TO PHYSICIAN PAYMENT REVIEW
COMMISSION.

(a) REVISION OF APPOINTMENT PROCESS FOR THE PHYSICIAN PAy-
MENT REviEw CoOMMISSION.—
(1) IN GeNERAL.—Section 1845(a) of the Social *** Security Act
(42 U.S.C. 1395w-1(a)(3)) is amended—
(A) in paragraph (1), by striking “with expertise in the
provision and financing of physicians’ services” and insert-
ing “with national recognition for their expertise in health
economics, physician reimbursement, medical practice, and
other related fields’’; and
(B) in paragraph (3), by striking the last sentence.
(2) ErrecTivE DATE.—The amendment made by paragraph (1) 42 USC 1395w-1
shall apply to appointments made after the date of the enact- "%
ment of this Act.
(b) TREATMENT oF EMPLOYEES FOR CERTAIN PURPOSES.—
(1) In ** geNERAL.—Section 1886(e)6)D) of the Social Security
Act (42 U.S.C. 1395ww(e)(6)(D)) is amended by adding at the end
the following: “For purposes of pay (other than pay of members
of the Commission) and employment benefits, rights, and privi-
leges, all personnel of the Commission shall be treated as if they
were employees of the United States Senate.”.
(2) EFFecTIVE DATE.—The amendments made by paragraph (1) 42 USC 1395ww
shall take effect on the date of the enactment of this Act. "o
(c) CHANGE IN DATE FOrR ANNUAL REPORT OF PHYsiCIAN PAYMENT
ReviEw CoOMMISSION.—
(1) Section 1845(b)1) of such Act (42 U.S.C. 1395w-1(bX1)) is
amended by striking “March 1” and inserting “March 31".
(2) The amendment made by paragraph (1) shall apply with 42 USC 1395w-1
respect to reports for years after 1987. e

SEC. 4084. TECHNICAL AMENDMENTS RELATED TO CERTIFIED REG-
ISTERED NURSE ANESTHETISTS.

(a) IN GENERAL.—Section 1833(1) of the Social Security Act (42
U.S.C. 13951(1)), as added by section 9320(e) of the Omnibus Budget
Reconciliation Act of 1986, is amended—

(1) in paragraph (2), by striking “1985” and inserting “1985
ang such other data as the Secretary determines necessary”;
an

(2) in paragraph (5)(A), by striking “or group practice” each
place it appears and inserting ‘‘group practice, or ambulatory
surgical center”.

(b) EFFecTIVE DATE.—The amendments made by subsection (a) 42 USC 1395
shall apply as if included in the amendment made by section note.
9320(e)2) of the Omnibus Budget Reconciliation Act of 1986.

438 Copy read “of Social".
44 Copy read “General.".
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42 USC 1395ww
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SEC. 4085. MISCELLANEOUS AND TECHNICAL PROVISIONS.

(a) PromPT SuBMITTAL OF DATA BY SECRETARY.—Section 1845 of
the Social Security Act (42 U.S.C. 1395w-1) is amended by adding at
the end the following new subsection:

“(f(1) Not later than October 1st of each year (beginning with
1988), the Secretary shall transmit to the Physician Payment
Review Commission, to the Congressional Budget Office, and to the
Congressional Research Service of the Library of Congress national
data (known as the Part B Medicare Annual Data System) for the
previous year respecting part B of this title.

“(2) In order to ensure that the data are available for transmittal
under paragraph (1) on a timely basis, the Secretary shall require, in
the standards and criteria established under section 1842(b)2), that
carriers submit data for a year under the system referred to in
paragraph (1) not later than July 1st of the following year.

“(3) The Secretary, in consultation with the Physician Payment
Review Commission, the Congressional Budget Office, and the
Congressional Research Service of the Library of Congress, shall
establish and annually revise standards for the data reporting
system described in paragraph (1).

“(4) The Secretary shall also provide to the entities described in
paragraph (1) additional data respecting the program under this
part as may be reasonably requested by them on an agreed-upon
schedule.

“(5) The Secretary shall develop, in consultation with the Physi-
cian Payment Review Commission, the Congressional Budget Office,
and the Congressional Research Service of the Library of Congress,
a system for providing to each of such entities on a quarterly basis
summary data on aggregate expenditures under this part by type of
service and by type of provider. Such data shall be provided not later
than 90 days after the end of each quarter (for quarters beginning
with the calendar quarter ending on March 31, 1989).”.

(b) CLARIFICATION OF PENALTIES FOR UNASSIGNED LABORATORY
SERVICES.—

(1) IN ceNERAL.—Section 1833(h)5) of the Social Security Act
(42 U.S.C. 13951(hX5)) is amended by adding at the end the
following new subparagraph:

‘(D) If a person knowingly and willfully and on a repeated basis
bills an individual enrolled under this part for charges for a clinical
diagnostic laboratory test for which payment may only be made on
an assignment-related basis under subparagraph (C), the Secretary
may apply sanctions against the person in the same manner as the
Secretary may apply sanctions against a physician in accordance
with section 1842(j)(2).”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apply to procedures performed on or after January 1, 1988.

(c) EXTENSION OF MORATORIUM ON LABORATORY PAYMENT DEM-
ONSTRATION.—Section 9204(a) of the Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended by section 9339(e) of the
Omnibus Budget Reconciliation Act of 1986, is amended by striking
“January 1, 1988” and inserting “January 1, 1989".

(d) Prompr PAYMENT FOR COMPREHENSIVE OUTPATIENT RE-
HABILITATION FACILITIES.—

(1) Section 1816(cX2XC) of the Social Security Act (42 U.S.C.
1395h(c)2)C)) is amended by striking “‘or hospice program” and
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inserting “hospice program, comprehensive outpatient re-
habilitation facility, or rehabilitation agency”.

(2XA) The amendment made by paragraph (1) shall apply to 42 USC 1395h
claims received on or after the date of enactment of this Act. note

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816, and regulations, to such extent as may be necessary to
implement the amendment made by paragraph (1).

(e) Caracity To *® SeET GEOGRAPHIC PAYMENT LiMiTs.—The Sec- 42 USC 1395u
retary of Health and Human Services shall develop the capability to "ot
implement (for services furnished on or after January 1, 1989)
geographic limits on charges and payments under part B of title

11 of the Social Security Act for physicians’ services based on
statewide, regional, or national average (or percentile in a distribu-
tion) of prevailing charges or payment amounts (weighted by fre-
quency of services). Any such limits shall take into account adjust-
i’pqnts for geographic differences in cost of practice and cost of
ving.

(f) DELAY 1IN EFFECTIVE DATE FOR ESTABLISHING PHYSICIAN IDENTI-

FIER SystEM.—Section 9202(g) of the Consolidated Omnibus Budget
Reconciliation Act of 1985 is amended by striking “July 1, 1987” and 42 USC 1395ww
inserting “October 1, 1988". R,

(g) DATE For APPLYING CiviL PenALITIES FOR IMPROPER USE OF
AssISTANTS IN PERFORMING CATARACT SURGERY.—

(1) Section 1842(k) of the Social Security Act (42 U.S.C.
1395u(k)) is amended in paragraphs (1) and (2) by striking
“(1)(2)” each place it appears and inserting “(jX2) in the case of

performed on or after March 1, 1987".

( ) e amendment made b paragraph (1) shall be effective 42 USC 1395u
as if included in section 9307(c) of the Consolidated Omnibus note.
Budget Reconciliation Act of 1985.

(h) UtiLizATiON ScCREENS FOR PHYSICIAN SERVICES PROVIDED TO 42 USC 13950
PATIENTS IN REHABILITATION HOSPITALS.— nofe.
(1) The Secretary of Health and Human Services shall estab-
lish (in consultation with appropriate physician groups, includ-
ing those representing rehabilitative medicine) a separate utili-
zation screen for physician visits to patients in rehabilitation
hospitals and rehabilitative units (and patients in long-term
care hospitals receiving rehabilitation services) to be used by
carriers under section 1842 of the Social Security Act in
l:»erformmg functions under subsection (a) of such section re-

ted to the utilization practices of physicians in such hospitals
and units.

(2) Not later than 12 months after the date of enactment of
this Act, the Secretary of Health and Human Services shall
take appropriate steps to implement the utilization screen
establi under paragraph( ).

(i) TECHNICAL AMENDMENTS

(1) Section 1833(&) of t.he Social Security Act (42 U.S.C.
13951(a)) is amended—

(A) in paragraphs (1XDXi) and (2XDXi), by striking, “on
the basis of an assignment described in section
1842(b)3)BXii), under the procedure described in section
1870(fX1),” and inserting ‘“on an assignment-related basis”;

45 Copy read “mo”.



101 STAT. 1330-132 PUBLIC LAW 100-203—DEC. 22, 1987

(B) in paragraph (1), by striking “and” before '(G)"; and

(C) in subsection (bX3XA), by striking “on the basis of an
assignment described in section 1842(b)(3)BXii), under the
procedure described in section 1870(f)1)"’ and inserting “on
an assignment-related basis”.

(2) Section 1833(h)X1XC) of such Act (42 U.S.C. 13951(hX1XC)) is
amended by inserting before the period the following: “, and
ending on mber 31, 1989. For such tests furnished on or
after January 1, 1990, the fee schedule shall be established on a
nationwide basis”.

(3) Section 1833(hX5)XA) of such Act (42 U.S.C. 13951(h)X5XA)) is
amended by striking “and” at the end of clause (i), by striking
the period at the end of clause (ii) and inserting “, and”, and by
adding at the end the following new clause:

“(ii1) in the case of a clinical diagnostic laboratory test pro-
vided under an arrangement (as defined in section 1861(w)1))
made by a hospital, ent shall be made to the hospital.”.

(4) Section 1835(a)2)XC) of such Act (42 U.S.C. 1395n(a)2XC)) is
amended by striking the second comma at the end of clause (i).

(5) Section 1842(bX3)C) of such Act (42 U.S.C. 1395u(b)3XC)) is
amended by striking ‘“not more than” and inserting “less than”.

(6) Section 1842(h)5) of such Act (42 U.S.C. 1395u(h)5) is
amended by striking “the” before “participation”.

(7) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 1842(j)(1) of the Social
Security Act (42 U.S.C. 1395u(jX1)) is amended—

(A) in subparagra h (CXi), by inserting “maximum allow-
able” after “If the p 11:aiv::ian’a|’ ?

(B) in subparagraph (CXv), by striking “1987" and insert-
ing 4% “1986", and

(C) by adding at the end of subparagraph (C) the following
new clause:

“(vii) In the case of a nonparticipating p(;h!sician who was a
participati phﬁsician during a previous period, for the purpose of
computing the physician’s maximum allowable actual charge during
the physician’s period of nonparticipation, the physician shall be
deemed to have g:d a maximum allowable actual charge during the
period of participation, and such deemed maximum allowable actual
charge shall be determined accordingl to clauses (i) through (vi).”.

(8) Parag‘r:?gh (4) of section 18 ge) of the Social Security Act
(42 U.S.C. 1395w-1(e)) is amended by moving the alignment of
:gc}:ln ?{ its provisions (including any clauses therein) 2 ems to

e left.

(9) Section 1861(bX4) of such Act (42 U.S.C. 1395x(b)4)) is
amended by striking the comma before “anesthesia” and insert-
ing “and” and by striking “certified” the second place it
appears.

l3(10) The heading of subsection (g) of section 1861 of such Act
(42 U.S.C. 1395x) is amended to read as follows:

“Qutpatient Occupational Therapy Services’.
(11) Section 1861(s) of such Act (42 U.S.C. 1395x(s)), as

amended by section 9367(a) of this Act, is amended by st.n‘king
“which—"' before paragraph (15) and all that follows throug

*® Copy read “insert”’.
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the end of paragrsgh (16) and inserting the following: “which
would not be included under subsection (b) if it were furnished
to an inpatient of a hospital.”.

(12) Section 1861(vX5)A) of such Act (42 U.S.C. 1395x(v)}(5)XA))
is amended by striking “section 1861(p)” and “section 1861(g)”
and inserting “subsection (p)” and “‘subsection (g)"”, respectively.

(13) The heading of subsection (bb) of section 1861 of such Act
(42 U.S.C. 1395x) is amended to read as follows:

“Services of a Certified Registered Nurse Anesthetist”.

(14) The heading of subsection (ee) of section 1861 of such Act
(42 U.S.C. 1395x) is amended to read as follows:

“Discharge Planning Process’’.

(15) Section 1862(a)(1XA) of such Act (42 U.S.C. 1395y(a)1)A))
is amended by striking “or (D)’ and inserting ‘“(D), or (E)”.
(16) Section 1862(a)14) of such Act (42 U.S.C. 1395y(aX14)) is
amended by striking “an patient” and inserting “a patient”.
(17) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 1866(g) of the Social
Securtiatf Act (42 U.S.C. 1395¢cc(g)) is amended by striking “for a
hospital outpatient service” and all that follows through
Eaection (a)X1XH)” and inserting ‘‘inconsistent with an
arrangement under subsection (a)}1)H) or in violation of the
requirement for such an arrangement’’.
(18) Section 1869(a) of the Social Security Act (42 U.S.C.
1395ff(a)) is amended by inserting “or a claim for benefits with
resirect to home health services under B” before “shall”.
(19) Section 1869(bX2) of such Act (42 U.S.C. 1395ff(bX2)) is
amended by inserting “and (1XD)” after “paragraph (1XC)” each
place it appears.
(20) Section 1875(cX3)B) of such Act (42 U.S.C. 139511(c)X3)XB))
is amended by striking ‘“‘years 1987" and inserting “year 1987".
(21) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986—
(A) section 9313(d)3) of such Act is amended by striking 42 USC 1395/
“2 years after the date of the enactment of this Act” and note.
inserting “January 1, 1990";
(B) section 9332(a)3) of such Act is amended by inserting 42 USC 1395u
before the period at the end the following: “or in increasing "°t¢
the proportion of total payments ?::nlﬁnysicians’ services
which are payments for such services rendered by partici-
pating physicians”;
(C) section 9335(3X2) of such Act is amended by inserting 42 USC 1395rr
before the period at the end the following: “except that, note.
until network administrative o izations are established
under section 1881(c)1XA) of the Social Security Act (as
amended by subsection (dX1) of this section), the distribu-
tion of payments described in the last sentence of section
1881(b)'7) of such Act shall be made based on the distribu-
tion of payments under section 1881 of such Act to network
administrative organizations for fiscal year 1986"’; and
(D) section 9343 of such Act is amended— 42 USC 13951
(i) amending subparagraph (A) of subsection (eX2) to

read as follows:
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“(2X(A) Section 1833 (42 U.S.C. 1395]) is amended—
‘()‘("(‘1))’ in ?bsection (aX1XF), by striking (iX3)" and inserting
iX4), an
“(ii) in subsection (bX3), by striking ‘or under subsection
(iX2) or (iX4)".";
(ii) in subsection (h)2), by striking “(d)” and inserting
“(c)’ and by adding at the end the following: “The
amendments made by subsection (c) shall apply to serv-
ices furnished after June 30, 1987.”; and
i (11‘1%‘11)11" subsection (h)X4), by striking “(c)"’ and insert-
ing :

PART 4—PEER REVIEW ORGANIZATIONS

SEC. 4091. CONTRACT PROVISIONS.

(a) ExTENsIONS OF PEER REVIEW CONTRACT PERIOD.—

(1) ONE-TIME EXTENSIONS TO PERMIT STAGGERING OF EXPIRA-
TION DATES.—

(A) IN GENERAL.—In order to mfermlt the Secretary of
Health and Human Services an adequate time to complete
contract renewal negotiations with utilization and quality
control peer review organizations under part B of title XI of
the Social Security Act and to provide for a staggered
period of contract expiration dates, notwithstanding section
1153(c) of such Act, the Secretary may provide for exten-
sions of existing contracts, but the total of such extensions
may not exceed 24 months for any contract.

(B) EFFecTIVE DATE.—The amendment made by subpara-
graph (A) shall apply to renewals occurring on or after the
date of the enactment of this Act.

(2) 3-YEAR CONTRACT PERIOD.—

(A) Section 1153(cX3) of such Act (42 U.S.C. 1320c-2(cX3))
is amended by striking “two” and “biennial” and inserting
“three” and * tnenmal , respectively.

(B) The amendment made by subparagraph (A) shall
app with respect to contracts entered into or renewed on

r the date of the enactment of this Act.
(b) Coumc'r REQUIREMENTS
(1) Section 1153 of the Soczal Security Act (42 U.S.C. 1320c-2)
is amended by adding at the end the following new subsection:

“(h)1) The Secretary shall publish in the Federal Register any
new policy or procedure adopted by the Secretary that affects
substantially the performance of contract obligations under this
section not less than 30 days before the date on which such policy or
procedure is to take effect. This ph shall not apply to the
extent it is inconsistent with a statutory deadline.

“(2) The Secretary shall publish in the Federal Register the
general criteria and standards used for evaluating the efficient and
effective performance of contract obligations under this section and
shall provide opportunity for public comment with respect to such
criteria and standards.

“(3) The Secretary shall regularly furnish each peer review
organization with a contract under this section with a report that
documents the performance of the organization in relation to the
performance of other such organizations.”.
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(2) Section 1153(e) of such Act (42 U.S.C. 1320c-2(e) is
amended—
(A) by inserting “(1)” after “(e)"”;
(B) by striking “Contracting” and inserting “Except as
provided in paragraph (2), contracting”’; and
(C) by adding at the end the following new paragraph:

“(2) If a peer review organization with a contract under this
section is required to carry out a review function in addition to any
function required to be carried out at the time the Secretary entered
into or renewed the contract with the organization, the eta
shall, before requiring such organization to carry out such addi-
tional function, negotiate the necessary contractual modifications,
including modifications that provide for an appropriate adjustment
(in light of the cost of such additional function) to the amount of
reimbursement made to the organization.”.

(3) The amendments made by paragraphs (1) and (2) shall 42 USC 1320c-2
become effective on the date of enactment of this Act. Bos;

SEC. 4092. PREFERENCE IN CONTRACTING WITH IN-STATE ORGANIZA-
TIONS.

(a) IN GENERAL.—Section 1153 of the Social Security Act (42 U.S.C.
1320c-2), as amended by section 4091(bX1) of this part, is further
amended by adding at the end the following new subsection:

“@iX1) Notwithstanding any other provision of this section, the
Secretary shall not renew a contract with any organization that is
not an in-State organization (as defined in paragraph (3)) unless the
Secretary has first complied with the requirements of paragraph (2). :

“(2XA) Not later than six months before the date on which a Federal Register,
contract period ends with respect to an organization that is not an Publication.
mStattée organization, the Secretary shall publish in the Federal

‘(i) the date on which such period ends; and
“(ii) the period of time in which an in-State organization may
submit a proposal for the contract ending on such date.

“g}aallf o:_utiigr tgmre q:dahof}ef in-State iﬁ? .d tionsbsubmits li-:

TO wi e perl ime s under su agra
?A)(ii), the Secretarypeshall not aut.mg:ctically renew thga:;um;:“
contract on a noncompetitive basis, but shall provide for competition
for the contract in the same manner as a new contract under
subsection (b).

“(3) For pu of this subsection, an in-State organization is an
organization that has its primary place of business in the State in
which review will be conducted (or, which is owned by a parent
corporation the headquarters of which is located in such State).”.

) ErFEcTIVE DATE.—The amendment made by subsection (a) 42 USC 1320c-2

shall apply with respect to contracts scheduled to be renewed on or "ote-
after tﬁe ¥irst day of the eighth month to begin after the date of
enactment of this Act.

SEC. 4093. REQUIRING REASONABLE NOTICE AND OPPORTUNITY FOR
DISCUSSION PRIOR TO DENIAL OF CLAIM.

(a) IN GENERAL.—Section 1154(a)X3) of the Social Security Act (42
U.S.C. 1320c-3(aX3)) is amended to read as follows:

“(3XA) Subject to subparagraph (B), whenever the organiza-
tion makes a determination that any health care services or
items furnished or to be furnished to a patient by any practi-
tioner or provider are disapproved, the organization shall

91-194 O - 90 - 30 : QL.3 Part 2
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42 USC 1320¢-3
note.

Contracts.

promptly notify such patient and the agency or organization
responsible for the payment of claims under title XVIII of this
Act of such determination.
“(B) The notification under subparagraph (A) shall not occur
until 20 days after the date that the organization has—
“(i) made a preliminary notification to such practitioner
or Provider of such proposed determination, and
“(ii) fprovided such practitioner or provider an oppor-
E}mity or discussion and review of the proposed determina-
10M.
The discussion and review conducted under subparagraph (B)Xii)
shall not affect the rights of a practitioner or provider to a formal
reconsideration of a determination under this part (as provided
under section 1155).”.
(b) Errecriveé DATE.—The amendment made by subsection (a)
?gglsl apply with respect to determinations made on or after April 1,

SEC. 4094. PEER REVIEW NORMS AND EDUCATION.

(a) Stanparps AppLiED BY PROs.—Section 1154(a)X6) of the Social
Security Act (42 U.S.C. 1320c-3(a)X6)) is amended by adding after and
below subparagraph (B) thereof the following:

“As a component of the norms described in clause (i) or (ii), the
organization shall take into account the special problems associ-
ated with delivering care in remote rural areas, the availability
of service alternatives to inpatient hospitalization, and other
appropriate factors (such as the distance from a patient’s resi-
dence to the site of care, family sugport, availability of proxi-
mate alternative sites of care, and the patient’s ability to

out necessary or prescribed self-care regimens) that could ad-
versely affect the safety or effectiveness of treatment provided
on an outpatient basis.”.

(b) ON-Site REViEw.—Section 1154(a) of such Act (42 U.S.C.
1320c-3(a)) is amended by adding at the end the following new
paragraph:

“(156) During each year of the contract entered into under
section 1153(b), the organization shall perform significant on-
site review activities, including on-site review at at least 20
percent of the rural hospitals in the organization's area.”.

(c) REPORTS TO PROVIDERS AND EDUCATIONAL ACTIVITIES.—

(1XA) Section 1154(a)(6) of such Act*? (42 U.S.C. 1320c-3(aX6))
is amended—

(i) by redesignating subparagraphs (A) and (B) as clauses
(i) and (ii), respectively,

(ii) by inserting “(A)” after (6)”, and

(iii) by adding at the end the following:

“(B) The organization shall—

“(i) offer to provide, several times each year, for a physi-
cian representing the organization to meet (at a hospital or
at a regional meeting) with medical and administrative
staff of each hospital (the services of which are reviewed by
the organization) respecting the organization’s review of
the hospital’s services for which payment may be made
under title XVIII, and

47 Copy read “1154(aX6) such Act”.
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‘(i) publish (not less often than annually) and distribute
to providers and practitioners whose services are subject to
review a report that describes the organization’s findings
with respect to the types of cases in which the organization
has frequently determined that (I) inappropriate or un-
necessary care has been provided, (I) services were ren-
dered in an lnagﬁmpriate setting, or (III) services did not
meet professionally recognized standards of health care.”.

(B) The amendments made by subparagraph (A) shall apply to Contracts.
contracts under part B of title XI of the Social Security Act 42350 1320c-3
entered into or renewed more than 6 months after the date of "**
the enactment of this Act.

(2)(A) Section 1154(a)4)(B) of the Social Security Act (42 U.S.C.
1320c-3(a)(4XB)) is amended—

(i) by insertmf before the period at the end of the first
sentence the following: “and whether individuals enrolled
with an eligible organization have adequate access to
health care services provided hﬁ or through such organiza-
tion (as determined, in part, a survey of individuals
enrolled with the organization who have not yet used the
organization to receive such services). The contract of each
organization shall also provide that with respect to health
care provided by a health maintenance organization or
competitive medical plan under section 1876, the organiza-
tion shall maintain a beneficiary outreach program de-
signed to apprise individuals receiving care under such
section of the role of the peer review system, of the rights of
the individual under such system, and of the method and
purposes for contacting the organization”; and

(i1) by striking "Pre\noua sentence” and inserting “pre-
vious two sentences’’.

(B) Section 1154(aX7XA) of such Act (42 U.S.C. 1320c-
3(aXTXA)) is amended—

(i) by inserting “(i)"” after “(A)”,

(ii) by striking the semicolon and inserting ‘‘; and”, and

(iii) by adding at the end thereof the following new clause:

“(ii) in the case of psychiatric and physical rehabilitation
services, make arrangements to ensure that (to the extent
possible) initial review of such services be made by a physi-
cian who is trained in psychiatry or physical rehabilitation
(as appropriate).”.

(C) The amendments made by this paragraph shall apply with Contracts.
respect to contracts entered into or renewed on or after the date 12 USC 1320c-3
of enactment of this Act. '

(d) Peer REviEw EMPHASIS ON EDUCATIONAL ACTIVITIES.—

(1) Section 1153(c) of such Act (42 U.S.C. 1320c-2(c) is
amended by adding after and below paragraph (8) the following:
“In evaluating the performance of utilization and quality con-
trol peer review organizations under contracts under this part,
the Secretary shall place emphasis on the performance of such
organizations in educating providers and practitioners (particu-
larly those in rural areas) concerning t.he review process and
criteria being apgmed by the orgamzatmn

(2) The amendment made paragrap h (1) shall apply to Contracts.
contracts under part B of title J& of the Social Security Act as of 42 USC 1820c-2
January 1, 1988. e
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Contracts.
42 USC 1320c-5
note.

42 USC 1320c-5
note.

42 USC 1320¢-5
note.

42 USC 1320¢-5
note.

(¢) TELECOMMUNICATIONS DEMONSTRATION ProJects.—The Sec-
retary of Health and Human Services shall enter into agreements
with entities submitting applications under this subsection (in such
form as the Secre may provide) to establish demonstration
projects to examine the feasability of requiring instruction and
oversifght of rural physicians, in lieu of imposing sanctions, through
use of video communication between rural hospitals and teaching
hospitals under this title. Under such demonstration projects, the
Secretary may provide for ents to physicians consulted via
video communication systems. No funds may be expended under the
demonstration projects for the acquisition of capital items including
computer hardware.

SEC. 4095. PREEXCLUSION HEARINGS.

(@) IN GENERAL.—Section 1156(b) of the Social Security Act (42
U.S.C. 1320c-5(b)) is amended by adding at the end the following
new 5pa ph:

“(b) Be?ore the Secretary may effect an exclusion under paragraalph
(2) in the case of a provider or é:ractitioner located in a rural health
manpower shortage area (HMSA) or in a county with a population
of less than 70,000, the provider or Kractitioner adversely affected by
the determination is entitled to a hearing before an administrative
law judge (described in section 205(b)) respecting whether the pro-
vider or Eractitioner should be able to continue furnishing services
to individuals entitled to benefits under this Act, pending comple-
tion of the administrative review procedure under paragraph (4). If
the judge does not determine, by a preponderance of the evidence,
that the provider or practitioner will pose a serious risk to such
individuals if fhermit.t.ed to continue furnishing such services, the
Secretary shall not effect the exclusion under paragraph (2) until
the provider or practitioner has been provided reasonable notice and
aﬁp'bprtunity for an administrative hearing thereon under paragraph

(b) ErrecTive DATE.—The amendment made by subsection (a)
shall apply to determinations made by the Secretary of Health and
Human Services under section 1156(b) of the Social Security Act on
or after the date of the enactment of this Act. .

(c) TransITION FOR CURRENT CASES.—In the case of a practitioner
or person—

(1) for whom a notice of determination under section 1156(b)
of the Social Security Act has been provided within 365 days
before the date of the enactment of this Act,

(2) who has not exhausted the administrative remedies avail-
able under section 1156(b)X4) of such Act for review of the
determination, and

(8) who requests, within 90 days after the date of the enact-
ment of this Act, a hearing established under this subsection,

the Secretary of Health and Human Services shall provide for a
hearing described in section 1156(b)5) of the Social Security Act (as
amended by subsection (a) of this section). . ,

(d) REDETERMINATIONS IN CERTAIN Cases.—If, in hearing under
subsection (c), the judge does not determine, by a preponderance of
the evidence, that the Frovider or practitioner will a serious
risk to individuals entitled to benefits under title X of the Social
Security Act if permitted to continue or resume furnishing such
services, the Secretary shall not effect the exclusion (or shall sus-
pend the exclusion, if previously effected) under paragraph (2) of
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section 1156(b) of such Act until the provider or practitioner has
been provided an administrative hearing thereon under paragraph
(4) of such section, notwithstanding any failure by the provider or
practitioner to request the hearing on a timely basis.

(e) REPORT ON IMPROVEMENTS IN PROCEDURES FOR IMPOSING SANC-
TioNs.—Not later than one year after the date of enactment of this
Act, the Secretary of Health and Human Services shall report to
Congress on the improved procedures for itnsgosi sanctions against
a practitioner or person under section 1156 of the Social Security
Act established through agreement by the Health Care Financing
Administration, the American Association of Retired Persons, the
American Medical Association, and the Office of the Inspector
General in the Department of Health and Human Services. The
report shall set forth such improved procedures, describe the re-
sponse of physicians and providers to the procedures, assess whether
the procedures effect an appropriate b ce between procedural
fairness and the need for ensuring quality medical care, comment on
the alternative provider-patient notification procedure contained in
the agreement, and recommend whether such procedures should
apply to institutional providers of health care services.

SEC. 4096. LIMITATION OF BENEFICIARY LIABILITY FOR SERVICES DIS-
ALLOWED BY PEER REVIEW ORGANIZATIONS.

(a) PArT B SERVICES.—
(1) Section 1842 of the Social Security Act (42 U.S.C 1395u) is —
amended—

(A) in subsection ('b)(3)(ii); by inserting ‘“(and to refund
amounts already collected)’ r “agrees not to charge”,
and by striking “and (II)” and inserting “, (II) the physician
or other person furnishing such service agrees not to charge
(and to refund amounts already collected) for services for
which payment under this title is denied under section
1154(a)2) by reason of a determination under section
1154(a)(1XB), and (III)"’;

(B) in subsection (I(1XA)iii), by inserting “(I)” after “(iii)”
and by inserting before the comma the following: “or (I)

yment under this title for such services is denied under
section 1154(a)(2) by reason of a determination under sec-
tion 1154(a)1XB)”’; and

(C) in subsection (IX1XC), b msert.mg “in the case de-
scribed in sub ragracgh (A)(iji{(l)" after “to an individual”.

(2) Section 1870(f) of such Act (42 U.S.C. 1395gg(f) is amended
by striking “that the reasonable ¢ e is the fi for the
services” each place it appears and inserting “to the terms
specified in subclauses (I) and (II) of section 1842(b)3)XB)Xii) with
respect to the services”.

(b) INDEMNIFICATION.—Section 1879(b) of such Act (42 U.S.C.
1395pp(b)) is amended—

(1) in the first sentence, by striking *, subject to the deductible
and coinsurance provisions of this title,”, and

(2) by adding at the end the following: ‘“No item or service for
which an individual is indemnified under this subsection shall
be taken into account in applying any limitation on the amount
of items and services for wl‘::ich payment may be made to or on
behalf of the individual under this title.”.

(c) PAmENT LiaBiLiTy FOR HosPITAL CHARGES DURING APPEAL OF
DiscHARGE NoTICE.—
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42 USC 1320c-3
note.

42 USC 1395cc
note,

(1) Section 1154(e)2) of such Act (42 U.S.C. 1320c-3(e)2)) is
amended by adding at the end thereof the following: “If the
hospital requests such a review, it shall also notify the patient
that the review has been requested.”.

(2) Sections 1154(e)3XAXi) (42 U.S.C. 1320c-3(eX3XAXi)) and
1154(e)X3)B) (42 U.S.C. 1320c-3(eX3)XB)) of such Act are each
amended by inserting “or (2)" after “paragraph (1)”.

(d) ErFecTivE DATE.—The amendments made by this section shall
apply to services furnished on or after January 1, 1988.

SEC. 4097. SEPARATE FUNDING LEVELS.

(a) AGGREGATE FuNDING.—Section 1866(a)1)XF)i)III) of the Social
Security Act (42 U.S.C. 1395¢cc(a)(1XF)iXIII)) is amended—
(1) by striking “1986" and inserting “1988"; and
(2) inserting “and for any direct or administrative costs in-
curred as a result of review functions added with respect to a
subsequent fiscal year” after “inflation”.
(b) PAyMENT.—Section 1866(a)}4)XCXii) of such Act (42 U.S.C.
1395¢cc(a)(4XC)1i)) is amended to read as follows:
“(ii) shall not be less in the aggregate for a fiscal year—
“(I) in the case of hospitals, than the amount specified in
paragraph (1)(F)iXIII), and
“(II) ;n the case of facilities and agencies, than the
amounts the Secretary determines to be sufficient to cover
the costs of such organizations’ conducting the activities
described in subparagraph (A) with respect to such facilities
or agencies under part B of title XI1.”
(c) EFrFecTive DATE.—The amendments made by this section
shall apply with respect to fiscal years beginning on or after
October 1, 1988.

Subtitle B—Medicaid

PART 1—ELIGIBILITY AND BENEFITS

SEC. 4101. MEDICAID BENEFITS FOR POOR CHILDREN AND PREGNANT
WOMEN.

(a) Mepicaip OprioNAL COVERAGE FOR ADDITIONAL Low-INCOME
PreGNANT WOMEN AND CHILDREN.—
(1) Section 1902(1) of the Social Security Act (42 U.S.C.
1396a(l)) is amended—
(A) in paragraph (2)—

(i) by stril(:é;(li )“(%) For purposes t?f paragra;l)_lh ((11))” altlg
inserting “ or purposes of paragrap wi
respect to individuals 3 ibed in subparagraph (A) or
(B) of that paragraph”,

(u) by striking “100 percent" and inserting ‘185 per-
cent”, and

(ml)l by adding at the end the following new subpara-

“B) If a State elects, under subsection (a}10XAXiiXIX), to cover
individuals not described in subparagraph (A) or (B) of paragraph
(1), for purposes of that paragraph and with respect to individuals
not described in such subparagraphs the State shall establish an
income level which is a percentage (not more than 100 percent, or, if



PUBLIC LAW 100-203—DEC. 22, 1987 101 STAT. 1330-141

less, the percentage established under subparagraph (A)) of the
income official poverty line described in subparagraph (A).”; and
(B) in paragraph (3XD), by inserting “appropriate” after
“applied is the".
(2) Section 1902(e}4) of such Act (42 U.S.C. 1396a(e)4)) is
amended by adding at the end the following new sentence:
“During the period in which a child is deemed under the
preceding sentence to be eligible for medical assistance, the
medical assistance eligibility identification number of the
mother shall also serve as the identification number of the
child, and all claims shall be submitted and paid under such
number (unless the State issues a separate identification
number for the child before such period expires).”.
(3) The amendments made by this subsection shall apply to Effective date.
medical assistance furnished on or after July 1, 1988. 4%;150 13%6a
(b) ALLOWING ACCELERATED COVERAGE OF CHILDREN Up* 10 "°°
AGE 5—
(1) Section 1902(1X1) of such Act (42 U.S.C. 1396a(lX1)) is
amended—
(&ﬁ) by inserting “and” at the end of subparagraph (B),
an:
(B) by striking subparagraphs (C) through (F) and insert-
ing the following:
“(C) children born after September 30, 1983, and who have
attained one year of aﬁe but have not attained 2, 3, 4, or 5 years
of age (as selected by the State),”.
(2X(A) Section 1902(]) of such Act is further amended—
(i) in paragraph (3XC), by striking “, (C), (D), (E), or (F)”
and inserting “or (C)”, and
(i) in paragraph (4)BXii), by striking “, (D), (E), or (F)".
(B) Section 1902(eX7) of such Act (42 U.S.C. 1396a(eX7)) is
Eme?g)g’d by striking “, (C), (D), (E), or (F)” and inserting
or 5
(C) Section 9401(fX2) of the Omnibus Budget Reconciliation .
Act of 1986 is amended by striking “(A)” after “(2)” and by *2 gSC 1396a
striking subparagraphs (B) through (D). "
(3) The amendments made by this subsection shall apply with Effective date.
respect to medical assistance furnished on or after July 1, 1988. i% S J0M0e
(c) CoverAGE oF CHILDREN Up *® 10 AGE 8.— '
(1) Section 1905(nX2) of such Act (42 U.S.C. 1396d(n)X2)) is
amended by striking “is under 5 years of age” and inserting
“has not attained the age of 7 (or an age designated by the
State that exceeds 7 but does not e 8)".
(2) Section 1902(1X1XC) of such Act, as amended b;; subsection
(bX1XB), is further amended by striking “or 5 years” and insert-
ing “b, 6, 7, or 8 years”.
(3XA) The amendments made by this subsection shall apply to Effective date.
medical assistance furnished on or after October 1, 1988. Sa R
(B) For purposes of section 1905(nX2) of the Social Security "*“
Act (as amended by subsection (a)) for medical assistance fur-
nished during fiscal year 1989, any reference to “age of 7” is
deemed to be a reference to “age of 6”.
(d) PREMIUM.—

48 Copy read “up”.
4% Copy read “up”,
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Effective date.
42 USC 13%60
note.

(1) Section 1916 of the Social Security Act (42 U.S.C. 13960) is
amended—

(A) in subsection (a)1), by inserting “(except for a pre-
mium imposed under subsection (c))” before the semicolon;

(B) by redesignating subsections (c) and (d) as subsections
(d) and (e), respectively; and

(C) by inserting after subsection (b) the following new
subsection:

“(c)1) The State plan of a State may at the option of the State
provide for imposing a monthly premium (in an amount that does
not exceed the limit established under paragraph (2)) with respect to
an individual described in subparagraph (A) or (B) of section
1902(1X1) who is receiving medical assistance on the basis of section
1902(a)10XAXiiXIX) and whose family income (as determined in
accordance with the methodology specified in section 1902(1)(3))
equals or exceeds 150 percent of the nonfarm income official poverty
line (as defined by the Office of Management and Budget, and
revised annually in accordance with section 673(2) of the Omnibus
Budget Reconciliation Act of 1981) applicable to a family of the size
involved.

“(2) In no case may the amount of any premium imposed under
paragraph (1) exceed 10 percent of the amount by which the family
income (less expenses for the care of a dependent child) of an
individual exceeds 150 percent of the line described in paragraph (1).

“(3) A State shall not require prepayment of a premium imposed
pursuant to paragraph (1) and s}mlﬁaot terminate eligibility of an
individual for medical assistance under this title on the basis of
failure to pay any such premium until such failure continues for a
period of not less than 60 days. The State may waive payment of any
such premium in any case where the State determines that requir-
ing such payment would create an undue hardship.

“(4) A State may permit State or local funds available under other
programs to be used for payment of a premium imposed under
paragraph (1). Payment of a premium with such funds shall not be
counted as income to the individual with respect to whom such
payment is made.”.

(2) The amendments made by paragraph (1) shall become
effective on July 1, 1988.

(e) MisceLLANEOUS ProvisioNs RELATING TO SERVICES FOR PREG-
NANT WOMEN AND CHILDREN.—

(1) Section 1902(a)10) of such Act (42 U.S.C. 1396a(a)10)) is
amended, in subdivision (VII) of the matter following subpara-
graph (E), by striking “and Poatpartum” and inserting
‘postpartum, and family planning”.

(2) Section 1902(eX5) of such Act (42 U.S.C. 1396a(e)5)) is
amended by striking “until the end of the 60-day period begin-
ning on the last day of her pregnancy” and inserting “through
the end of the month in which the 60-day period (beginning on
the last day of her pregnancy) ends”.

(3) Section 1902(1X3XE) of such Act (42 U.S.C. 1396a(1X3XE)) is
amended by inserting after “title IV” the following: “(except to
the extent such methodology is inconsistent with clause (D) of
subsection (a)(17))”.

(4) Section 1902(1X4XA) of such Act (42 U.S.C. 1396a(1X4)A)) is
anéended by striking “April 17, 1986” and inserting “July 1,
1987”,
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(5) Section 1902(1X4) of such Act (42 U.S.C. 1396a(1X4)) is
amended by adding at the end the following new subparagraph:
*(C) A State plan may not provide, in its election of the option of
furnishing medical assistance to individuals described in paragraph
(1), that such individuals must apply for benefits under part A of
title IV as a condition of applying for, or receiving, medical assist-
i unéﬁ)t’rhilfeﬁﬂ&”'d t made by paragraph 5° (1) shall become Effective dates
( amendment made by ap s me ective dates.
effective on the date of enactment of this Act. 42 t‘i SC 13%6a
(B) The amendments made by phs (2) and (3) shall be "°**
effective as if they had been inc]udﬁ in the enactment of the
Consolidated Omnibus Budget Reconciliation Act of 1985.
(C) The amendment made by paragraph (4) shall apply to
ele(g;)iqll‘lﬁe made ocll'ln(:r eifter a:;ihe l;anacl:ment (ﬁ' 1&151)13 Act. l L,
amendment made by paragrap shall apply as
included in the enactment of section 9401 of the Smnibus
Budget Reconciliation Act of 1986.

SEC. 4102. HOME AND COMMUNITY-BASED SERVICES FOR THE ELDERLY.

(a) IN GENERAL.—
(1) Section 1915 of the Social Security Act (42 U.S.C. 1396n) is
amended—
(A) by transferring subsection (d) to the end of such
section and redesignating it as subsection (h), and
(B) by inserting after subsection (c) the following new

su on:
“(d)(1) Subject to paragraph (2), the Secretary shall grant a waiver
to Provide that a State plaxl: approved under this title shall include
as ‘medical assistance’ under such plan payment for part or all of
the cost of home or community-based services (other than room and
board) which are provided pursuant to a written plan of care to
individuals 65 years of age or older with respect to whom there has
been a determination that but for the provision of such services the
individuals would be likely to require the level of care provided in a
skilled nursing facility or intermediate care facility the cost of
which could be reimbursed under the State Sulz;n
“(2) A waiver shall not be granted under this subsection unless the
State provides assurances satisfactory to the Secretary that—

“(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

“(B) with respect to individuals 65 years of age or older who—

“(i) are entitled to medical assistance for skilled nursing
or intermediate care facility services under the State plan,
“(ii) may require such services, and
“(iii) may be eligible for such home or community-based
services under such waiver, .
the State will provide for an evaluation of the need for such
skilled nursing facility or intermediate care facility services;
an

d
“(C) such individuals who are determined to be likely to

require the level of care provided in a skilled nursing facility or
intermediate care facility are informed of the feasible alter-

50 Copy read "paragraphs'’.
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natives to the provision of skilled nursing facility or intermedi-

ate care facility services, which such individuals may choose if

available under the waiver.
Each State with a waiver under this subsection shall provide to the
Secretary annually, consistent with a reasonable data collection
plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of
medical assistance provided under the State plan and on the health
and welfare of recipients.

“(3) A waiver granted under this subsection may include a waiver
of the requirements of section 1902(a)(1) (relating to statewideness),
section 1902(a)(10XB) (relating to comparability), and section
1902(a)(10XCYiXIII) (relating to income and resource rules applicable
in the community). Subject to a termination by the State (with
notice to the Secretary) at any time, a waiver under this subsection
shall be for an initial term of 3 years and, upon the request of a
State, shall be extended for additional 5-year periods unless the
Secretary determines that for the previous waiver period the assur-
ances provided under paragraph (2) have not been met. A waiver
may provide, with respect to post-eligibility treatment of income of
all individuals receiving services under the waiver, that the maxi-
mum amount of the individual’s income which may be disregarded
for any month is equal to the amount that may be allowed for that
purpose under a waiver under subsection (c).

“(4) A waiver under this subsection may, consistent with para-
graph (2), provide medical assistance to individuals for case manage-
ment services, homemaker/home health aide services and personal
care services, adult day health services, respite care, and other
medical and social services that can contribute to the health and
well-being of individuals and their ability to reside in a community-
based care setting.

“(5XA) In the case of a State having a waiver approved under this
subsection, notwithstanding any other provision of section 1903 to
the contrary, the total amount expended by the State for medical
assistance with respect to skilled nursing facility services, inter-
mediate care facility services, and home and community-based serv-
ices under the State plan for individuals 65 years of age or older
during a waiver year under this subsection may not exceed the
projected amount determined under subparagraph (B).

“(B) For purposes of subparagraph (A), the projected amount
under this subparagraph is the sum of the following:

“(i) The ate amount of the State’s medical assistance
under this title for skilled nursing facility services and inter-
mediate care facility services furnished to individuals who have
attained the age of 65 for the base year increased by a percent-
age which is equal to the lesser of 7 percent times the number of
years beginning after the base year and ending before the
waiver year involved or the sum of—

“(I) the percentage increase (based on an aPpropriat.e
market-basﬁgt index representing the costs of elements of
such services) between the base year and the waiver year
involved, plus

“(I1) the percentage increase between the base year and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

‘(III) 2 percent for each year beginning after the base
year and ending before the waiver year.
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“(ii) The aggregate amount of the State's medical assistance
under this title for home and community-based services for
individuals who have attained the age of 65 for the base year
increased by a percentage which is equal to the lesser of 7
percent times the number of years beginning after the base year
and ending before the waiver year involved or the sum of—

‘(1) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the base year and the waiver year
involved, plus

“(II) the percentage increase between the base year and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

“(III) 2 percent for each year beginning after the base

ear and ending before the waiver year.
“(iii) The Secretary s develop and promulgate by regulation Regulations.
(by not later than October 1, 1989)—

“(I) a method, based on an index of appropriately weighted
indicators of chanies in the wages and prices of the mix of goods
and services which comprise both skilled nursing facility serv-
ices and intermediate care facility services (regardless of the
source of payment for such services), for projecting the percent-
age increase fo;'furposes of clause (iXI);

“(II) a method, based on an index of appropriately weighted
indicators of cha in the wages and prices of the mix of goods
and services which comprise home ans community-based serv-
ices (regardless of the source of payment for such services), for
prt:liecting the percentage increase for purposes of clause (iiXI);
an

‘“(III) a method for projecting, on a State specific basis, the
percentage increase in the number of residents in each State

who are over 75 years of age for any period.
Effective on and r the date the gcremry promulgates the
regulation under clause (iii), any reference in this subparagraph to
the ‘lesser of 7 percent’ shall be deemed to be a reference to the
‘greater of 7 percent’.
“(C) In this paragraph:

‘(i) The term ‘home and communit;-hased services’ includes
services described in sections 1905(a)7) and 1905(a)8), services
described in subsection (cX4)XB), services described in paragraph
(4)B), personal care services, and services furnished pursuant to
a waiver under subsection (c).

“(iiXD) Subject to subclause (II), the term ‘base year’ means the
most recent year (ending before the date of the enactment of
this subsection) for which actual final expenditures under this
title have been reported to, and accepted by, the -

“(II) For purposes of subparagraph (Cl;, in the case of a State
that does not report expenditures on the basis of the age
categories described in such sub ph for a year ending
before the date of the enactment of this subsection, the term
‘base year’ means fiscal year 1989.

“(ii1) The term ‘intermediate care facility services’ does not
include services furnished in an institution certified in accord-
ance with section 1905(d).

“(6)A) A determination by the Secretary to deny a request for a
waiver (or extension of waiver) under this subsection shall be subject
to review to the extent provided under section 1116(b).
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Effective date.

42 USC 1396n
note.

42 USC 1396n
note.

42 USC 1396d
note.

“(B) Notwithstanding any other provision of this Act, if the Sec-
retary denies a request of the State for an extension of a waiver
under this subsection, any waiver under this subsection in effect on
the date such request is made shall remain in effect for a period of
not less than 90 days after the date on which the Secretary denies
such request (or, if the State seeks review of such determination in
accordance with subparagraph (A), the date on which a final deter-
mination is made with respect to such review).”.

(2) The amendments made by paragraph (1) shall become
effective on January 1, 1988.

(b) CONFORMING AMENDMENTS.—

(1) Section 1902(a)(10XA)iiXVI) of such Act (42 U.S.C.
1396a(a)(10)(AXiiXVI)) is amended by striking ‘“‘section 1915(c)”
each place it appears and inserting “subsection (c) or (d) of
section 1915",

(2) Section 1915(h) of such Act, as redesignated by subsection
(a).( ét;'flmended by striking “(c)"’ and inserting in lieu thereof “(c)
or(d)”.

(c) ExTensioN oF Waiver.—In the case of a State which, as of
December 1, 1987, has a waiver approved with respect to elderl
individuals under section 1915(c) of the Social Security Act, whic
waiver is scheduled to expire before July 1, 1988, if the State notifies
the Secretary of Health and Human Services of the State’s intention
to file an application for a waiver under section 1915(d) of such Act
(as amended by subsection (a) of this section), the Secretary shall
extend agproval of the State's waiver, under section 1915(c) of such
Act, on the same terms and conditions through September 30, 1988.

SEC. 4103. PHYSICIANS' SERVICES FURNISHED BY DENTISTS.

(a) CLARIFYING CovERAGE.—Section 1905(a)(5) of the Social Secu-
rity Act (42 U.S.C. 1396d(a)5)) is amended by inserting ‘“(A)” after
“(5)" and by inserting before the semicolon at the end the following:
“ and (B) medical and surgical services furnished by a dentist
(described in section 1861(r)2)) to the extent such services mag be
performed under State law either by a doctor of medicine or geg
doctor of dental surgery or dental medicine and would be descri
in subparagraph (A) if furnished by a physician (as defined in
section 1861(r)1))".

(b) EFFECTIVE DATE.—

(1) The amendment made by subsection (a) applies (except as
provided under paragraph (2)) to (Elayment.s under title XIX of
the Social Security Act for calendar quarters beginning on or
after January 1, 1988, without regard to whether or not final
regulations to carry out such amendment have been promul-
gated by such date.

(2) In the case of a State plan for medical assistance under
title XIX of the Social Security Act which the Secretary of
Health and Human Services determines requires State legisla-
tion (other than legislation appropriating funds) in order for the
plan to meet the additional requirement imposed by the amend-
ment made by subsection (a), the State plan shall not be re-
garded as failing to comply with the requirements of such title
solely on the basis of its failure to meet this additional require-
ment before the first day of the first calendar quarter beginning
after the close of the first regular session of the State legislature
that begins after the date of enactment of this Act.
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SEC. 4104. OPTIONAL MEDICAID COVERAGE OF INDIVIDUALS IN CERTAIN
STATES RECEIVING ONLY OPTIONAL STATE SUPPLE-
MENTARY PAYMENTS.

Section 1902(a)l10)XA)ii) of the Social Security Act (42 U.S.C.
1396a(a)(10)(AXii)) is amended—
(1) by striking “or’”” at the end of subclause (IX) and inserting
“or” at the end of subclause (X); and
(2) by adding at the end the following new subclause:
“XI) who receive only an optional State supple-
mentary payment based on need and paid on a
regular basis, equal to the difference between the
individual’s countable income and the income
standard used to determine eligibility for such
supplementary payment (with countable income
being the income remaining after deductions as
established by the State pursuant to standards that
are more restrictive than the standards for su Ble-
mentary security income benefits under title XVI)
which are available to all individuals in the State
(but which may be based on different income stand-
ards by political subdivision according to cost of
living differences), and which are paid by a State
that does not have an agreement with the Sec-
retary under section 1616 or 1634.”.

SEC. 4105. CLARIFICATION OF COVERAGE OF CLINIC SERVICES FUR-
NISHED TO HOMELESS OUTSIDE FACILITY.

(a) IN GENERAL.—Section 1905(a)(9) of the Social Security Act (42
U.S.C. 1396d(a)9)) is amended by inserting before the semicolon at
the end the following: “, including such services furnished outside
the clinic by clinic personnel to an eligible individual who does not
reside in a permanent dwelling or does not have a fixed home or
mailing address”.

(b) ErrFecTivEe DATE.—The amendment made by subsection (a) 42 USC 1396d
shall apply to services furnished on or after January 1, 1988, note.
without regard to whether regulations to implement such amend-
ment are promulgated by such date.

SEC. 4106. MEDICALLY NEEDY INCOME LEVELS FOR CERTAIN 2-MEMBER
COUPLES IN CALIFORNIA.

For purposes of section 1903(f)(1XB) of the Social Security Act, for
payments made to California on or after July 1, 1983, in the case of a
family consisting only of two individuals both of whom are adults
and at least one of whom is aged, blind, or disabled, the “highest
amount which would ordinarily be paid to a family of the same size”
under the State’s plan approved under part A of title IV of such Act
shall, at California’s option, be the amount determined by the State
agency to be the amount of the aid which would ordinarily be
payable under such plan to a family which consists of one adult and
two children and which is without any income or resources. Section
1902(a)10)XC)YiXIII) of the Social Security Act shall not prevent
California from establishing (under the previous sentence) an ap-
plicable income limitation for families described in that sentence
which is greater than the income limitation applicable to other
families, if California has an applicable income limitation under
section 1903(f) of such Act which is equal to the maximum ap-
plicable income limitation permitted consistent with paragraph
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(1XB) of such section for families other than those described in the
previous sentence.

PART 2—OTHER PROVISIONS

SEC. 4111. INCREASING THE MAXIMUM ANNUAL MEDICAID PAYMENTS
THAT MAY BE MADE TO THE COMMONWEALTHS AND TERRI-
TORIES.

(a) IN GENERAL.—Subsection (¢) of section 1108 of the Social
Security Act (42 U.S.C. 1308) is amended to read as follows:

“(c) 'lxhe total amount certified by the Secretary under title XIX
with respect to a fiscal year for payment to—

(1) Puerto Rico shall not exceed (A) $73,400,000 for fiscal year
1988, (B) $76,200,000 for fiscal year 1989, and (C) $79,000,000 for
fiscal year 1990 (and each succeeding fiscal year);

“(2) the Virgi.n Islands shall not exceed (A) $2,430,000 for
fiscal year 1988, (B) $2,515,000 for fiscal year 1989, and (C)
$2,600,000 for fiscal year 1990 (and each succeeding fiscal year);

“(3) Guam shall not exceed (A) $2,320,000 for fiscal year 1988,
(B) $2,410,000 for fiscal year 1989, and (C) $2,500,000 for fiscal
year 1990 (and each succeeding fiscal year);

“(4) the Northern Mariana Islands shall not exceed (A)
$636,700 for fiscal year 1988, (B) $693,350 for fiscal year 1989,
and ;C) $('1750,000 for fiscal year 1990 (and each succeeding fiscal
year); an

“(5) American Samoa shall not exceed (A) $1,330,000 for fiscal
year 1988, (B) $1,390,000 for fiscal year 1989, and (C) $1,450,000
for fiscal year 1990 (and each succeeding fiscal year).”.

42 USC 1308 (b) ErrecTiVE DATE—The amendment made by subsection (a)

note. slllsgg apply to payments for fiscal years beginning with fiscal year

42USC1396a  SEC. 4112. ADJUSTMENT IN MEDICAID PAYMENT FOR INPATIENT HOS-

note. PITAL SERVICES FURNISHED BY DISPROPORTIONATE SHARE
HOSPITALS.

(a) IMPLEMENTATION OF REQUIREMENT.—

(1) A State’s plan under title XIX of the Social Security Act
shall not be considered to meet the requirement of section
1902(aX13XA) of such Act (insofar as it requires payments to
hospitals to take into account the situation of hospitals which
serve a disproportionate number of low income patients with
special neeqfs), as of July 1, 1988, unless the State has submitted
to the Secretary of Health and Human Services, by not later
than such date, an amendment to such plan that—

(A) specifically defines the hospitals so described (and
includes in such definition any disproportionate share hos-
pital described in subsection (b)1) which meets the require-
ment of subsection (d)), and

(B) provides, effective for inpatient hospital services pro-
vided not later than July 1, 1988, for an appropriate in-
crease in the rate or amount of ent for such services
provided by such hospitals, consistent with subsection (c).

(2XA) In order to be considered to have met such requirement
of section 1902(a)13XA) as of July 1, 1989, the State must submit
to the Secretary of Health and Human Services by not later
than such date, the State plan amendment described in para-
graph (1), consistent with subsection (c).
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(B) In order to be considered to have met such requirement of
section 1902(a)(13)A) as of July 1, 1990, the State must submit
to the Secretary of Health and Human Services by not later
than such date, the State plan amendment described in para-

aph (1), consistent with subsection (c).

The retary shall, not later than June 30 of each year in which

the State is required to submit an amendment under this subsection,

review each such amendment for compliance with such requirement
and by such date shall approve or disapprove each such amendment.

If the Secretary disapproves such an amendment, the State shall

immediately submit a revised amendment which meets such

requirement. The requirement of this subsection may not be waived
under section 1915(b)(4) of the Social Security Act.
(b) HospiTaLs DEEMED DISPROPORTIONATE g o

(1) For purposes of subsection (a)1), a hospital which meets
the requirement of subsection (d) is deemed to be a dispropor-
tionate share hospital if—

(A) the hospital’s medicaid inpatient utilization rate (as
defined in paragraph (2)) is at least one standard deviation
above the mean medicaid inpatient utilization rate for
hospitals receiving medicaid payments in the State; or

_ (B) the hospital’s low-income utilization rate (as defined

in Fparagraph (3)) exceeds 25 percent.

(2) For purposes of paragraph (1)XA), the term “medicaid
inpatient utilization rate” means, for a hospital, a fraction
(expressed as a percentage), the numerator of which is the
hospital’s number of inpatient days attributable to patients who
(for such days) were eligible for medical assistance under the
State plan approved under title XIX of the Social Security Act
in a period, and the denominator of which is the total number of
the hospital’s inpatient days in that period.

(3) For purposes of paragraph (1)(B), the term “low-income
utilization rate” means, for a hospital, the sum of—

(A) the fraction (expressed as a percentage)—

(i) the numerator of which is the sum (for a period) of
(I) the total revenues paid the hospital for patient
services under a State plan under title XIX of the
Social Security Act and (II) the amount of the cash
subsidies for patient services received directly from
State and local governments, and

(i1) the denominator of which is the total amount of
revenues of the hospital ﬁ:lg:tient services (including
the amount of such cash idies) in the period; an

(B) a fraction (expressed as a percentage)—

(i) the numerator of which is the total amount of the
hospital’s charges for inpatient hospital services which
are attributable to charity care in a period, and
thﬁil)l the gifzominatorf whicg ist ha tottzll amount of

e hospital’s charges for inpatient hospital services in
the hospital in the period.

The numerator under subparagraph (B)i) shall not include
contractual allowances and discounts (other than for indigent
patients not eligible for medical assistance under a State plan
af)proved under title XIX of the Social Security Act).
(c) PAYMENT ADJUSTMENT.—In order to be consistent with this
subsection, a gayment adjustment for a disproportionate share hos-
pital must either—
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42 USC 1396b.

(1) be in an amount equal to the product of (A) the amount
paid under the State plan to the hospital for operating costs for
inpatient hospital services (of the kind described in section
1886(a)(4)), and (B) the hospital’s disproportionate share adjust-
ment percentage (established under section 1886(d)X5XF)iv)); or

(2) provide for a minimum specified additional payment
amount (or increased percentage payment) and for an increase
in such a payment amount (or percentage payment) in propor-
tion to the percentage by which the hospital’'s medicaid utiliza-
tion rate (as defined in subsection (bX2)) exceeds one standard
deviation above the mean medicaid inpatient utilization rate for
hospitals receiving medicaid payments in the State;

except that, for purposes of paragraphs (2YA) and (2)B), the pay-
ment adjustment for a d.isgroportionate share hospital is consistent
with this subsection if the appropriate increase in the rate or
amount of payment is equal to one-third of the increase otherwise
applicable under subsection (c) (in the case of paragraph (2)(A)) and
two-thirds of such increase (in the case of paragraph (2)(B)).

(d) REQUIREMENT To 5! QUALIFY AS DISPROPORTIONATE SHARE Hos-
PITAL.—

(1) Except as provided in paragraph (2), no hospital may be
defined or deemed as a )gli%proportionate share hospital under a
State plan under title of the Social Security Act or under
subsection (b) of this section unless the hospital has at least 2
obstetricians who have staff privileges at the hospital and who
have to provide obstetric services to indiviguals who are
entitled to medical assistance for such services under such State

plan.

(2(A) Paragraph (1) shall not apply to a hospital—

(i) the inpatients of which are predominantly individuals
under 18 years of age; or

(i1) which does not offer nonemergency obstetric services
:&ﬁ 'thg c;gtema:ml population as of the date of the enactment of

18 .

(B) In the case of a hospital located in a rural area (as defined
for purposes of section 1886 of the Social Security Act), in
paragraph (1) the term “obstetrician” includes any physician
with staff privileges at the hospital to perform nonemergency
obstetric procedures.

(e) SpeciaL RuLE.—A State plan shall be considered to meet the
requirement of section 1902(a)(13)A) (insofar as it requires pay-
ments to hospitals to take into account the situation of hospitals
which serve a dis&roportionate number of low income patients with
special needs) without regard to the requirement of subsection (a) if

e plan provided for payment adjustments for disproportionate
share hospitals as of January 1, 1984, and if the agiregate amount of
the payment adjustments under the plan for such hospitals is not
less than the ate amount of such adjustments otherwise
required to be made under such subsection.

SEC. 4113. HMO-RELATED PROVISIONS.

(a) TREATMENT OF GARDEN STATE HEALTH PLAN.—
(1) Section 1903(m) of the Social Security Act (42 U.S.C.
1396(m)) is amended—
(A) by adding at the end the following new paragraph:

51 Copy read “ro".
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“(6XA) For pur of this subsection and section 1902(eX2)A), in  Contracts,
the case of the State of New Jersey, the term ‘contract’ shall be
deemed to include an undertaking by the State agency, in the State
plan under this title, to operate a program meeting all requirements
of this subsection.

“(B) The undertaking described in subparagraph (A) must
provide—

“(i) for the establishment of a separate entity responsible for
the operation of a program meeting the requirements of this
subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

“(ii) for separate accounting for the funds used to operate
such program;

“(iii) for setting the capitation rates and any other payment
rates for services provided in accordance with this subsection
using a methodol¥y satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title
for such services will be lower than the matching p:cfrrnents that
would be made for the same services, if provided under the
State plan on a fee for service basis to an actuarially equivalent
population; and

‘iv) that the State agency will contract, for purposes of Contracts.
meeting the requirement under section 1902(a)30)XC), with an
organization or entity that under section 1154 reviews services
provided by an eligible organization pursuant to a contract
under section 1876 for the purpose of determining whether the
quality of services meets professionally recognized standards of
health care.

“(C) The undertaking described in suhpara%:aph (A) shall be Contracts.
subject to approval (and annual re-approval) by the Secretary in the
same manner as a contract under this subsection.

“(D) The undertaking described in subparagraph (A) shall not be
eligible for a waiver under section 1915(b).”’; and

(B) in paragraph (2)XF), by striking all that precedes “a
State plan may restrict” and inserting the following:

52 ‘YE) In the case of—

53 (i) a contract with an entity described in subparagraph (G) Contracts.
or with a qualified health maintenance organization (as defined
in section 1310(d) of the Public Health Service Act) which meets
the requirement of subparagraph (A)ii), or

“(ii) a program pursuant to an undertaking described in
paragraph (6) in which at least 25 percent of the membership
enrolled on a prepaid basis are individuals who (I) are not
insured for benefits under part B of title XVIII or eligible for
benefits under this title, and (II) (in the case of such individuals
whose prepayments are made in whole or in part by an
government entity) had the opportunity at the time of enroll-
ment in the program to elect other coverage of health care costs
that would have been paid in whole or in part by any govern-
mental entity,”.

(2) Section 1902(e)2XA) of such Act (42 U.S.C. 1396a(eX2)XA)) is
amended by striking “section 1903(m)2XG)” and inserting
“paragraph (2)G) or (6) of section 1903(m)”.

52 Copy read " (F)".
53 Copy read "(i)".
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Contracts.

Effective date.
42 USC 1396a
note,

(b) Mepicaip MarcHING RATE For Quarity REview or HMO
SERVICES.—

(1) Section 1902(a)X30XC) of such Act (42 U.S.C. 1396a(a)30)C))
is amended by inserting “, an entity which meets the require-
mer;tsx(}f; section 1152, as determined by the Secretary,” after
“title B

(2) Section 1902(d) of such Act (42 U.S.C. 1396a(d)) is
amended—

(i) by inserting after “contracts with” the following: “an
entity which meets the requirements of section 1152, as
determined by the Secretary, for the performance of the
qu’a;:nlitydreview functions described in subsection (a)(30XC),
or”, an

(i) by striking “organization (or organizations)” each
i)'lacﬁ it appears and inserting “such an entity or organiza-

ion”.

(3) Section 1903(a)3)C) of such Act (42 U.S.C. 1396b(a)3XC)) is
amended by inserting “or by an entity which meets the require-
ments -of section 1152, as determined by the Secretary,” after
“utilization and quality control peer review organization”.

(c) FrEEDOM OF CHOICE.—

(1) Section 1902(a)23) of such Act (42 U.S.C. 1396a(a)23)) is
amended—

(A) by inserting “(A)"” after “Guam, provide that”, and

(B) by inserting before the semicolon at the end the
following: “, and (B) an enrollment of an individual eligible
for medical assistance in a primary care case-management
system (described in section 1915(b)X1)), a health mainte-
nance organization, or a similar entity shall not restrict the
choice of the qualified person from whom the individual
may receive services under section 1905(a)(4XC)".

(2) Section 1902(e)2)(A) of such Act (42 U.S.C. 1396a(eX2)(A)) is
amended by striking “but only” and inserting “but, except for
benefits furnished under section 1905(a)(4XC), only”.

(3) The amendments made by this subsection shall apply to
services furnished on and after July 1, 1988.

(d) TECHNICAL AMENDMENTS.—

(1) Section 1903(mX2)F) of such Act (42 U.S.C. 1396b(m)2)XF))
is amended by striking “subparagraph (G)” and inserting ‘“‘sub-
paragraphs (E) or (G)”.

(2) Section 1902(e)(2XA) of such Act (42 U.S.C. 1396a(e}2)A)) is
amended by striking “section 1903(m}2XG)’ and inserting
“subparagraph (BXiii), (E), or (G) of section 1903(mX2)".

(e) ConTiINUED ELIGIBILITY AND RESTRICTION ON DISENROLLMENT
WirHout Cause For METROPOLITAN HEALTH PLAN HMO.—For pur-
poses of sections 1902(e)2XA) and 1903(m}2)F) of the Social Securit
Act, the Metropolitan Health Plan HMO operated by the New Yor
City public hospitals shall be treated in the same manner as a
qualified health maintenance organization (as defined in section
1310(d) of the Public Health Service Act).

SEC. 4114. MEDICAID WAIVER FOR HOSPICE CARE FOR AIDS PATIENTS.

Section 1905(o0)1) of the Social Security Act (42 U.S.C. 1396d(o)1))
is amended—
(1) by inserting “(A)” after “(1)";
(2) by striking “The” and inserting “Subject to subparagraph
(B), the"; and
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(3) by adding at the end the following new subparagraph:

‘(B) For purposes of this title only, with respect to the definition

of hospice program under section 1861(dd)2), the Secretary may

allow an agency or organization to make the assurance under

subparagraph (A)iii) of such section without taking into account

any individual who is afflicted with acquired immunodeficiency
syndrome.”.

SEC. 4115. STATE DEMONSTRATION PROJECTS.

P;a) ExteEnsioN OF ARIZONA HEALTH CARE DEMONSTRATION
OJECT.—

(1) Notwithstanding any limitations contained in section 1115
of the Social Security Act, but subject to paragraphs (2) and (3)
of this subsection, the Secretary of Health and Human Services
(in this subsection referred to as the “Secretary”) upon anlica-
tion shall renew until September 30, 1989, approval of dem-
onstration project number 11-P-98239/9-05 (“Arizona Health
Care Cost Containment System—AHCCCS—A statewide ap-
proach to cost effective health care financing”), including all
waivers granted by the Secretary under such section 1115 as of
September 30, 1987.

(2) The Secretary’s renewed approval of the project under
paragraph (1) shall—

(A) subject to paragraph (3) be on the same terms and
conditions that existed between the applicant and the Sec-
retary as of September 30, 1987; and

(B) remain in effect through September 30, 1989, unless
the Secretary finds that the applicant no longer complies
with such terms and conditions.

(3) Nothingeicp this subsection shall be construed to prohibit or
require the Secretary from granting additional waivers to the
applicant—

(A) for coverage of additional optional groups, and

(B) for coverage of long-term care and other services
which were not covered as of September 30, 1987.

(b) NEw York STATE PiLor PROGRAM FOR PRENATAL, MATERNITY,
AND NEWBORN CARE.—

(1) Upon application by the State of New York and approval
by the Secretary of Health and Human Services (in this subsec-
tion referred to as the “Secretary”), the State of New York (in
this subsection referred to as the “State”) may conduct a dem-
onstration project in accordance with this subsection for the
purpose of testing its Prenatal/Maternity/Newborn Care Pilot
Program (in this subsection referred to as the “Program”), as
the is set forth in the Prenatal Care Act of 1987
(enacted by the State in February 1987), as an alternative to
existing Federal programs.

(2) Under the demonstration project conducted under this
subsection—

(A) any individual who receives benefits under the Pro-
gram shall not receive a}:{a&of such benefits under the plan
of the State under title of the Social Security Act; and

(B) the Secretary shall make payments to the State with
respect to individuals receiving benefits under the Program
in the same amounts as would be payable for such benefits
under title XIX of the Social Security Act if such individ-
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uals were receiving such benefits under such title (as deter-
mined by the Secretary).

(3) The Secretary may (with respect to the demonstration
project under this subsection) waive compliance with any

uirement contained in section 1902(a)1), 1902(a)10XB),
1902(a)17XD), 1902(a)23), 1902(a)30), or 1903(f) of the Social
Security Act which (if applied) would prevent the State from
carrying out the project, effectively achieving its purpose, or
recelving payments in accordance with paragraph (2)(B).

(4) As a condition of approval of the demonstration project
under this subsection, the State shall provide assurances satis-
factory to the Secretary that—

(A) the State will continue to make benefits available
under title XIX of the Social Security Act to all pregnant
women entitled to receive benefits under such title to the
extent such benefits are not provided under the Program;

and

(B) the State has in effect a quality assurance mechanism
to ensure the quality and accessibility of the services fur-
nished under the program.

(5XA) The demonstration project under this subsection shall
be conducted for a period not to exceed three years.

(B) The Secretary shall conduct an evaluation of the dem-
onstration project under this subsection and shall report the
results of such evaluation to the Congress not later than one
year after completion of the project.

(¢) Warvers ForR FAMILY INDEPENDENCE ProGrRaM.—Upon ap-
proval of the demonstration project relating to the Family Independ-
ence Pro in the State of Washington and with respect to such
project, the Secretary of Health and Human Services shall waive
compliance with any requirements of sections 1902(a)1), 1916, and
1924 of the Social Security Act, but only to the extent necessary to
enable the State to car? out the project as enacted by the State of
Washington in May 1987.

SEC. 4116. WAIVER AUTHORITY UNDER THE MEDICAID PROGRAM FOR
THE NORTHERN MARIANA ISLANDS.

Section 1902(j) of the Social Security Act (42 U.S.C. 1396a(j)) is
amended—
(1) by inserting “and the Northern Mariana Islands” after
“American Samoa” the first place it appears; and
(2) by inserting “‘or the Northern Mariana Islands” after
“American Samoa” the second place it appears.

SEC. 4117. DELAY QUALITY CONTROL SANCTIONS FOR MEDICAID.

The Secretary of Health and Human Services shall not, prior to
July 1, 1988, implement any reductions in payments to States
pursuant to section 1903(u) of the Social Security Act (or any

rovision of law described in subsection (c) of section 133 of the Tax

uity and Fiscal Responsibility Act of 1982).

SEC. 4118. TECHNICAL AND MISCELLANEOUS AMENDMENTS.

(a) SectioN 2176 WAIVER TECHNICALS.—

(1) Section 1915(cX3) of the Social Security Act (42 U.S.C.
1396n(cX3)) is amended by striking “and section 1902(a)X10)B)
(relating to comparability)” and inserting *, section
1902(a)X10XB) (relating to comparability), and section
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1902(a)(10)XC)YIXIII) (relating to income and resource rules ap-
plicable in the community)”.

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the Omnibus Budget Rec-
onciliation Act of 1986.

(b) INCREASE IN NUMBER OF INDIVIDUALS WHO MAY 5* BE SERVED
Unper MopeL Home anp CommMunNITY-BASED SERVICES WAIVERS.—
Section 1915(c) of the Social Security Act (42 U.S.C. 1396n(c)) is
amended by adding at the end the following new paragraph:

“(10) No waiver under this subsection shall limit fy an amount
less than 200 the number of individuals in the State who ma
receive home and community-based services under such waiver.”.

(c) KaTie BEckeTT TECHNICAL.—

(1) Section 1902(e)X3XC) of such Act (42 U.S.C. 1396a(e)3)XC)) is
amended by striking “to have a supplemental security income
(or State au’w!lemental) payment made with respect to him
under title " and inserting ‘“for medical assistance under
the State plan under this title”.

(2) The amendment made by paragraph (1) shall be effective
as if it were included in section 134 of the Tax Equity and Fiscal
Responsibility Act of 1982.

(d) ORGAN TRANSPLANT TECHNICAL.—

(1) Section 1903(i) of the Social Security Act (42 U.S.C.
1396b(i)) is amended—

(A) in paragraph (1), by striking the period at the end and
inserting “; or”, and

(B) by adding at the end the following new sentence:
“Nothing in paragraph (1) shall be construed as permitting
a State to provide services under its plan under this title
that are not reasonable in amount, duration, and scope to
achieve their purpose.”.

(2) The amendments made by paragraph (1) shall be effective
as if included in the enactment of section 9507 of the Consoli-
dated Omnibus Budget Reconciliation Act of 1985.

(e) CiviL MoNEY PENALTY AND ExcLusioN CLARIFICATIONS.—

(1) Section 1128A(a)1) of the Social Security Act (42 U.S.C.
1320a-T(a)1)), as amended by section 3(a)1) of the Medicare and
Medicaid Patient and Program Protection Act of 1987 (Public
Law 100-93), is amended by striking “‘or has reason to know”
each place it appears and inserting “or should know".

(2) Section 1128(dX3XB) of the such Act (42 U.S.C. 1320a-
6(dX3)B)), as amended by section 2 of the Medicare and Medic-
aid Patient and Program Protection Act of 1987 (Public Law
100-93), is amended—

(A) by inserting “(i)” after “(B)”, and
(B) by adding at the end the following new clause:

“(ii) A State health care program may provide for a period of
exclusion which is longer t the penocr of exclusion under a
program under title XVF]].”.

(3) The amendment made by paragmtih (1) shall apply to
activities occurring before, on, or after the date of the enact-
ment of this Act.

(f) INncorPORATION OF CERTAIN PROVISIONS RELATING TO INDIAN
HeavrTH SERVICE FACILITIES.—

%4 Copy read "“wHo MAY".
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(1) Section 1911 of the Social Security Act (42 U.S.C. 1396j), as
amended by section 4111(g)(8) of this title, is amended—

(A) by striking “or nursing facility'” each place it appears
and inserting “, nursing facility, or any other type of
facility which provides services of a type otherwise covered
under the State plan”’; and

(B) by adding at the end the following new subsection:

“(c) The Secretary is authorized to enter into agreements with the
State agency for the purpose of reimbursing such agency for health
care and services provided in Indian Health Service facilities to
Itlld.ia.l:lss swho are eligible for medical assistance under the State
plan."”.

(2) The amendments made by paragraph (1) shall apply to
health care services performed on or after the date of the
enactment of this Act.

(g) FraiL ELDERLY DEMONSTRATION PrROJECT WAIVERS.—

(1) Section 9412(b)(2) of the Omnibus Budget Reconciliation
Act of 1986 is amended—

(A) in subparagraph (A), by inserting before the period at
the end the following: “, including permitting the organiza-
tion to assume progressively (over the initial 3-year period
of the waiver) the full financial risk”’, and

(B) in subparagraph (B), by striking “be awarded a grant
f‘rom the Robert Wood Johnson Foundation” and insert

“participate in an organized initiative to replicate the find-
ings of the On Lok long-term care demonstration project
(described in section 603(c)1) of the Social Security Amend-
ments of 1983)”.

(2) The amendments made by paragraph (1) shall take effect
as though it were included in the Omnibus Budget Reconcili-
ation Act of 1986.

(h) MEpicaLLy NEEDY INCURRED EXPENSES.

(1) Section 1902(a)(17) of the Social Security Act (42 U.S.C.
1396a(a)17)) is amended by striking “(whether in the form of
insurance premiums or otherwise)” and inserting “(whether in
the form of insurance premiums or otherwise and regardless of
whether such costs are reimbursed under another public pro-
gram of the State or political subdivision thereof)”.

(2) The amendment made by paragraph (1) shall apply to costs
incurred after the date of the enactment of this Act.

(i) QUALIFICATIONS FOR CASE MANAGERS FOR INDIVIDUALS WITH
DEVELOPMENT DISABILITIES AND CHRONIC MENTAL ILLNESS.—

(1) Section 1915(g)1) of such Act (42 U.S.C. 1396n(gX1)) is
amended by adding at the end the following new sentence: “The
State may limit the case mana%ers available with respect to
case management services for eligible individuals with devel-
opmental disabilities or with chronic mental illness in order to
ensure that the case managers for such individuals are capable
of ensuring that such individuals receive needed services.’

(2) The amendment made by paragraph (1) shall take effect as
though it were included in the enactment of the Consolidated
Omnibus Budget Reconciliation Act of 1985,

(j) HaBiutaTioN Services Errecrive Date.—Effective as if in-
cluded in the enactment of section 9502 of the Consolidated Omni-

25 Subparagraph " "(¢” indented incorrectly.
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bus Budget Reconciliation Act of 1985, subsection (jX1) of such
section is amended by inserting before the period at the end the
following: “to individuals eligible for services under a waiver
granted under section 1915(c) of the Social Security Act, without
regard to whether such individuals were receiving institutional
services before their participation in the waiver”.

(k) SecrioNn 2176 WAIVER FOR INSTITUTIONALIZED DEVELOPMEN-
TaLLY DisaBLEp.—Section 1915(c)7) of the Social Security Act (42
U.S.C. 1396n(cX7)) is amended by inserting “(A)” after “(7)" and
adding at the end the following new subparagraph:

“(B) In making estimates under paragraph (2)(D) in the case of a
waiver that applies only to individuals with developmental disabil-
ities who are inpatients in a skilled nursing facility or intermediate
care facility and whom the State has determined, on the basis of an
evaluation under paragraph (2)(B), to need the level of services
provided by an intermediate care facility for the mentally retarded,
the State may determine the average per capita expenditures that
would have been made in a fiscal year for those individuals under
the State plan on the basis of the average per capita expenditures
under the State plan for services to individuals who are inpatients
in an intermediate care facility for the mentally retard

(I) RENEwWAL oF FREEDOM-OF-CHOICE WAIVERS.—

(1) Section 1915(h) of such Act (42 U.S.C. 1396n(h)) is amended
by striking “denies such request in writing within 90 days after
the date of its submission to the Secretary.” and inserting “,
within 90 days after the date of its submission to the Secretary,
either denies such request in writing or informs the State
agency in writing with respect to anfx additional information
which is needed in order to make a final determination with
respect to the request. After the date the Secretary receives
such additional information, the request shall be deemed
granted unle&s the Secretary, within 90 day of such date, denies
such request.”.

(2) The amendment made by paragraph (1) shall apply to Effective date.
requests for continuation of waivers received after the date of 42 USC 1396n
the enactment of this Act. pote.

(m) REPEAL OF COORDINATED AUDIT REQUIREMENT.—

(1XA) Section 1129 of such Act (42 U.S.C. 1320a-8) is repealed.

(B) Section 1902(a)42) of such Act (42 U.S.C. 1396a(a)(42)) is
amended—

(i) by striking “(A)”, and
(ii) by striking “, (B)” and all that follows up to the
semicolon at the end.

(2) The amendments made by paragraph (1) shall apply to Effective date.
audits conducted after the date of the enactment of this Act. 42 USC 1396a

(n) TemMPORARY TeCHNICAL ERROR DEFINITION.—For purposes of 19%isc 1306p
section 1903(uX1XEXii) of the Social Security Act, effective for the note.
period beginning on the date of enactment of this Act and ending
December 31, 1988, a “technical error” *® is an error in eligibility
condition (such as assignment of social security numbers and assign-
ment of rights to third-party benefits as a condition of eligibility)
that, if corrected, would not result in a difference in the amount of
medical assistance paid.

%8 Copy read " ‘technical error' ",
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(o) TecHNICAL AMENDMENTS RELATING TO NEW JERSEY RESPITE
Care PiLor PROJECT.—
(1) Section 9414(b) of the Omnibus Budget Reconciliation Act
100 Stat. 2064. of 1986 is amended—
(A) by redesignating paragraphs (2), (3), and (4), as para-
graphs (3), (4), and (5), respectively,
) by inserting after paragraph (1) the following new

agh:

"(5) provide that the State may submit a detailed proposal
describing the project (in lieu of a formal request for the waiver
of ap&licable provisions of title XIX of the Social Security Act)
and that submission of such a description by the State will be
treated as such a recLueat for purposes of subsection (g),”, and

(C) in paragraph (3), as redesignated by 5¢® paragraph (1) of
this subsection, hy striking “if the project” and all that
follows through “Act” the second place it appears and
inserting “the State shall utilize a post-eligibility cost-shar-
ing formula based on the available income of participants
with income in excess of the nonfarm income official pov-
erty line (as defined by the Office of Management and
Budget, and revised annually in accordance with section
673(2) of the Omnibus Budget Reconciliation Act of 1981)".

(2XA) Section 9414(a) of the Omnibus Budget Reconciliation
Act of 1986 is amended bf sl:ri.ki% “elderly and disabled
individuals” and inserting ‘“‘eligible individuals”.

(B) Section 941(c) of the Omnibus Budget Reconciliation Act
of 1986 is amended to read as follows:

“(C) DerFintTIONS.—FoOr purposes of this section—

“(1) the term ‘eligible individual’ means an individual—

“(A) who is elderly or disabled,

“(BXi) whose income (not including the income of the
spouse or family of the individual) does not exceed 300
percent of the amount in effect under section 1611(a)}1XA)
of the Social Security Act (as increased pursuant to section
1617 of such Act), or

“(ii) in the case of an individual and spouse who are both
dependent on a caregiver, whose combined incomes do not
exceed such amount,

“(C) whose liquid resources (as declared by the individual)
do not exceed $40,000,

“(D) who is at risk of institutionalization unless the
individual’s caregiver is provided with respite care, and

‘(E) who has been determined to meet the requirements
of subparagraphs (A) throuih (D) in accordance with an
ap&ﬁcation process designed by the State; and

{2) the term ‘respite care services' shall include—
“(A) short-term and intermittent—
‘1) companion or sitter services (paid as well as
volunteer),
“(i1)) homemaker and personal care-services,
“(iii) adult day care, and
“(iv) inpatient care in a hospital, a skilled nursing
facility, or an intermediate care facility (not to exceed a
"af;))tal of 14 days:t‘or an :;.ndxwdua.lg, anf , ,
peer support an or family caregivers
(using informal support groups a.ng organized counseling).”.

s Copy read “by by"'.
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(3) Section 9414(g) of the Omnibus Budget Reconciliation Act
of 1986 is amended by inserting “section 1902(a)10)C)GXIII),” 100 Stat. 2064.
after “section 1902(a)(10)B),”.

(4) The amendments made by this subsection shall be effective Effective date.
as if included in the enactment of the Omnibus Budget
Reconciliation Act of 1986.

(p) MisceLLANEOUS TECHNICAL CORRECTIONS.—

(1) Subclause (IX) of section 1902(a)(10)AXii) of the Social
Security Act (42 U.S.C. 1396a(a)(10)(AXii)) is amended by moving
it 4 ems to the right so as to align its left margin with that of
subclause (VIII) of that section.

(2) Subclause (X) of section 1902(3)(10)(A)(n) of such Act (42
U.S.C. 1396a(a)10)XAXii)) is amended b; it 2 ems to the
right so as to align its left margin wi that of subclause (VIII)
of that section.

(3) Section 1902(a)17) of such Act (42 U.S.C. 1396a(a)(17)) is
amended by striking “subsection (1X3)” and inserting “‘subsec-
tions (1X3), (m)(4) and (mX5)”.

(4) Section 1902(aX30XC) of such Act (42 U.S. C 1396(&)(30)(0}) 42 USC 1396a.
is amended by striking “provide” and msertmg

(5) Sectmn 1903(ﬂ(4) of such Act (42 U.S.C. 1396b(f)4)) is
amended b; “, 1902(a)10XAXiiXX), or 1905(pX1)" after
“1902(a)(10 A)(ii)(IX) ;

(6) Paragraph (9) of section 1902(e) of such Act (42 U.S.C.
1396a(e)) is amended by moving the paragraph 2 ems to the left

so as to align the left m of subparagraph (A) (before clause
(1) and su aragraphs and © mth the left margin of
paragr:

(D dS:é:tmn 1902(1X1) of such Act (42 U.S.C. 1396a(1X1) is
amended—
(A) by striking “(X1) Individuals” and inserting “(IX1)
Individuals”,
(B) by moving the matter before subparagraph (A) 2 ems
to the left so it is indented only once, an
(C) by striking “, whose” and inserting “and whose”.
(8) Sect:ons 1902(1)(2) 1902(m)2)A), 1905(p)(2)(A) and 501(b)(2)
of such Act (42 U.S.C. 1396a(1(2), 1396a(m)X2)A), 1396d(p)2)XA),
701(bX2)) are each amended by striking “nonfarm”.
(9) Paragraphs (1) and (2) of section 1925(a), as redesignated by
section (4 1 a)) of this title, are amended to read as follows: 42 USC 1396s.
“(1) AFDC.—(A) Section 402(aX32) of this Act (relating to
individuals who are deemed recipients of aid but for whom a
yment is not made).
'(B) Section 402(a)X37) of this Act (relating to individuals who
lose AFDC eligibility due to increased earnings).
“(C) Section 406(h) of this Act (relating to mdwlduals who lose
AFDC eligibility due to increased collection of child or spousal

support).

PS) Section 414(g) of this Act (relating to certain individuals

gtmg in work supplementation p ).

“(2) SS1.—(A) Section 1611(e) of this Act relating to treatment
of couples an accommodation in a facility).

“(B) Section 1619 of this Act (relating to benefits for individ-
uals who perform substantial gainful activity despite severe
medical impairment). @ :

“(C) Section 1634(b) of this Act (relating to preservation of
benefit status for disabled widows and widowers who lost SSI
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benefits because of 1983 changes in actuarial reduction
formula).

“(D) Section 1634(c) of this Act (relating to individuals who
lose eligibility for SSI benefits due to entitlement to child’s
insurance benefits under section 202(d) of this Act).”.

Effective date. (10) Effective as if included in the enactment of the Omnibus
42 USC 1396n. Budget Reconciliation Act of 1986, section 9411(a)2XB) of such
Act is amended by inserting “such” after “need for”.

Subtitle C—Nursing Home Reform
PART 1—MEDICARE PROGRAM

SEC. 4201. REQUIREMENTS FOR SKILLED NURSING FACILITIES.

(a) SpeciFicaTION OF FaciLity REQUIREMENTS.—Title XVIII of the
Social Security Act is amended—
(1) by amending subsection (j) of section 1861 (42 U.S.C. 1395x)
to read as follows:

“Skilled Nursing Facility

“(j) The term ‘skilled nursing facility’ has the meaning given such
term in section 1819(a).”;
(2) by adding at the end of section 1864 (42 U.S.C. 1395aa) the
following new subsection:

Contracts. “(d) The Secretary may not enter an agreement under this section
with a State with respect to determining whether an institution
therein is a skilled nursing facility unless the State meets the
requirements specified in section 1819(e).”; and

(3) by adding at the end of part A the following new section:

“REQUIREMENTS FOR, AND ASSURING QUALITY OF CARE IN, SKILLED
NURSING FACILITIES

42 USC 1395i-3. “Sec. 1819. (a) SkiLLED NURsING Faciuiry DerFINED.—In this title,
the term ‘skilled nursing facility’ means an institution (or a distinct
part of an institution) which—

“(1) is primarily engaged in providing to residents—

“{A) skilled nursing care and related services for resi-
dents who require medical or nursing care, or

“(B) rehabilitation services for the rehabilitation of in-
jured, disabled, or sick persons,

and is not primarily for the care and treatment of mental
ases;

“(2) has in effect a transfer agreement (meeting the require-
ments of section 1861(1)) with one or more hospitals having
agreements in effect under section 1866; and

“(8) meets the requirements for a skilled nursing facility
described in subsections (b), (¢), and (d) of this section.

“(b) REQUIREMENTS RELATING TO PROVISION OF SERVICES.—

“(1) QUALITY OF LIFE.—

“(A) IN GENERAL.—A skilled nursing facility must care
for its residents in such a manner and in such an environ-
ment as will promote maintenance or enhancement of the
quality of life of each resident.
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“{B) QUALITY ASSESSMENT AND ASSURANCE.—A skilled
nursing facility must maintain a quality assessment and
assurance committee, consisting of the director of nursing
services, a physician designated by the facility, and at least
3 other members of the facility's staff, which (i) meets at
least quarterly to identify issues with respect to which
quality assessment and assurance activities are necessary
and (1) develops and implements appropriate plans of
action to correct identified quality deficiencies.

*(2) SCOPE OF SERVICES AND ACTIVITIES UNDER PLAN OF CARE.—
A skilled nursing facility must %rovide services to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being of each resident, in accordance with a
written plan of care which—

“(A) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;

“(B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family or
legal representative, by a team which includes the resi-
dent's attending physician and a registered professional
nurse with responsibility for the resident; and

“(C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

“(3) RESIDENTS’ ASSESSMENT.—

“(A) REQUIREMENT.—A skilled nursing facility must con-
duct a comprehensive, accurate, standardized, reproducible
assessment of each resident’s functional capacity, which
assessment—

“(1) describes the resident's capability to perform
daily life functions and significant impairments in
functional capacity;

“(ii) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (fX6)A);

*(ii1) in the case of a resident eligible for benefits
under title XIX, uses an instrument which is specified
by the State under subsection (eX5); and

“(iv) in the case of a resident eligible for benefits
under part A of this title, includes the identification of
medical problems.

“(B) CERTIFICATION.—

“(i) IN ceNERAL.—Each such assessment must be con-
ducted or coordinated (with the appropriate participa-
tion of health professionals) by a registered profes-
sional nurse who signs and certifies the completion of
the assessment. Each individual who completes a por-
tion of such an assessment shall sign and certify as to
the accuracy of that portion of the assessment.

“(ii) PENALTY FOR FALSIFICATION.—

“(I) An individual who willfully and knowingly
certifies under clause (i) a material and false state-
ment in a resident assessment is subject to a civil
money penalty of not more than $1,000 with re-
spect to each assessment.

“(ID An individual who willfully and knowingly
causes another individual to certify under clause (i)
a material and false statement in a resident assess-
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ment is subject to a civil money penalty of not
more than $5,000 with respect to each assessment.

“(III) The Secretary shall provide for imposition
of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A.

“(iii) USE OF INDEPENDENT ASSEssors.—If a State
determines, under a survey under subsection (g) or
otherwise, that there has been a knowing and willful
certification of false assessments under this paragraph,
the State may require (for a period specified by the
State) that resident assessments under this paragraph
be conducted and certified by individuals who are
independent of the facility and who are approved by
the State.

“(C) FREQUENCY.—

“(i) IN GENERAL.—Such an assessment must be
conducted—

“(I) promptly upon (but no later than 4 days
after the date of) admission for each individual
admitted on or after October 1, 1990, and by not
later than October 1, 1990, for each resident of the
facility on that date;

“(II) promptly after a significant change in the
resident’s physical or mental condition; and

“(IID in no case less often than once every 12
months.

“(ii) ResipENT REVIEW.—The skilled nursing facility
must examine each resident no less frequently than
once every 3 months and, as appropriate, revise the
resident’s assessment to assure the continuing accuracy
of the assessment.

“(D) Use.—The results of such an assessment shall be
used in developing, reviewing, and revising the resident’s
plan of care under paragraph (2).

‘“(E) CoorbpINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-
gram to the maximum extent practicable in order to avoid
duplicative testing and effort.

“(4) PROVISION OF SERVICES AND ACTIVITIES.—

“(A) IN GENERAL.—To the extent needed to fulfill all
plans of care described in paragraph (2), a skilled nursing
facility must provide, directly or under arrangements (or,
with respect to dental services, under agreements) with
others for the provision of—

“(i) nursing services and specialized rehabilitative
services to attain or maintain the highest practicable
physical, mental, and psychosocial well-being of each
resident;

“(ii) medically-related social services to attain or
maintain the highest practicable physical, mental, and
ps?rchosocial well-being of each resident;

‘(iii) pharmaceutical services (including procedures
that assure the accurate acquiring, receiving, d;:f:ns»
ing, and administering of all drugs and biologicals) to
meet the needs of each resident;
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“(iv) dietary services that assure that the meals meet
the daily nutritional and special dietary needs of each
resident;

“(v) an on-going program, directed by a qualified
professional, of activities designed to meet the interests
and the physical, mental, and psychosocial well-being
of each resident; and

“(vi) routine and emergency dental services to meet
the needs of each resident.

The services provided or arranged by the facility must meet
professional standards of quality. Nothing in clause (vi)
shall be construed as requiring a facility to provide or
arrange for dental services described in that clause without
additional charge.

‘B) QUALIFIED PERSONS PROVIDING SERVICES.—Services
descri in clauses (i), (ii), (iii), (iv), and (vi) of subpara-
graph (A) must be Erovuled by qualified persons in accord-
ance with each resident’s written plan of care.

“(C) REQUIRED NURSING CARE.—

“() IN GENERAL.—Except as provided in clause (ii), a
skilled nursing facility must provide 24-hour nursing
service which is sufficient to meet nursing needs of its
residents and must employ the services OFa registered
professional nurse at least during the day tour of duty
(of at least 8 hours a day) 7 days a week.

“(i1) ExceprioNn.—To the extent that clause (i) may be
deemed to require that a skilled nursing facility engage
the services of a registered professional nurse for more
than 40 hours a week, the Secretary is authorized to
waive such requirement if the Secre finds that—

“(I) the facility is located in a rural area and the
supply of skilled nursing facility services in such
area is not sufficient to meet the needs of individ-

uals residing therein,
“(I) the facility has one full-time registered
rofessional nurse who is ly on duty at such

aclht 40 hours a week, an
) the facility either has only patients whose
orgmmans have indicated (through physicians’
ers or admission notes) that each such patient
does not require the services of a registered nurse
or a physician for a 48-hour period, or has made
arrangements for a r?mbered professional nurse
or a physician to s such tune at such fac:llty
as may be indicated as necessary by the physician
to provide n skilled nursing services on
days when thm.r full-time registered profes-
sional nurse is not on duty.
A waiver under this subparagraph shall be subject to
annual renewal.
“(5) REQUIRED TRAINING OF NURSE AIDES.—

“({A) IN GENERAL.—A skilled nursmg facﬂlti,; must not use
(on a full-time, temporary, per diem, or other basis) any
individual, who is not a licensed health professional (as
defined in subparagraph (E)), as a nurse aide in the facility
on or after October 1, 1989, (or January 1, 1990, in the case
of an individual used by the facility as a nurse aide before
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July 1, 1989) for more than 4 months unless the
individual—

“(1) has completed a training and competency evalua-
tion program, or a competency evaluation program,
approved by the State under subsection (eX1XA), and

‘(ii) is competent to provide such services.

“(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A skilled nursing facility must pro-
vide, for 1nd1v1duaJs used as a nurse aide by the facility as
of Jul edv 1989, for a competency evaluation program ap-
prov hy the State under subsection (eX1) and such
preparation as may be necessary for the individual to com-
plete such a program by January 1, 1990.

“(C) COMPETENCY. ’[Yhe skilled nursing facility must not
permit an individual, other than in a training and com-
petency evaluation program approved by the State, to serve
as a nurse aide or provide services of a type for which the
individual has not demonstrated competency and must not
use such an individual as a nurse aide unless the facility
has inquired of the State registry established under subsec-
tion (e)(2)XA) as to information in the registry concerning
the individual.

(D) RE-TRAINING REQUIRED.—For purposes of subpara-
graph (A), if, since an individual's most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program.

‘“(E) REGULAR IN-SERVICE EDUCATION.—The skilled nurs-
ing facility must provide such regular performance review
and regular in-service education as assures that individuals
used as nurse aides are competent to perform services as
nurse aides, including training for individuals providing
nursing and nursing-related services to residents with cog-
nitive impairments.

“(F) NURSE AIDE DEFINED.—In this par aph, the term
‘nurse aide’ means -any individual prov iding nursing or
nursing-related services to residents in a skilled nursing
facility, but does not include an individual—

“(i) who is a licensed health professional (as defined
in subparagraph (G)), or

““(ii) who volunteers to provide such services without
monetary compensation.

“(G) LICENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term ‘licensed health professional’ means a
physician, physician assistant, nurse practitioner, physical,
speech, or occupational theraplst registered professional
nurse, licensed practical nurse, or licensed or certified
social worker.

“(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A skilled

ursmg facility must—

(A) require that the medical care of every resident be
provided under the supervision of a physician;
‘“(B) provide for having a physician available to furnish
necessary medical care in case of emergency; and
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“(C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2) and the residents’ assessments (described in para-
graph (3)).

“(7) REQUIRED S0CIAL SERVICES.—In the case of a skilled nurs-
ing facility with more than 120 beds, the facility must have at
least one social worker (with at least a bachelor's degree in
social work or similar professional qualifications) employed full-
time to provide or assure the provision of social services.

“(c) REQUIREMENTS RELATING TO RESIDENTS' RIGHTS.—

(1) GENERAL RIGHTS.—

“(A) SpeciFiep riGHTS.—A skilled nursing facility must
protect and promote the rights of each resident, including
each of the following rights:

“(1) Free cHoICE.—The right to choose a personal
attending physician, to be fully informed in advance
about care and treatment, to be fully informed in
advance of any changes in care or treatment that may
affect the resident’s well-being, and (except with re-
spect to a resident adjudged incompetent) to participate
in planning care and treatment or changes in care and
treatment.

“(i1) Freg FroM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical
restraints imposed for purposes OF discipline or conven-
ience and not required to treat the resident’s medical
symptoms. Restraints may only be imposed—

“(I) to ensure the physical safety of the resident
or other residents, and

“(II) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except
in emergency circumstances specified by the Sec-
retary) until such an order could reasonably be
obtained.

“(iii) Privacy.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

“(iv) ConFiDENTIALITY.—The right to confidentiality
of ‘Personal and clinical records.

(v) AccOMMODATION OF NEEDS.—The right—

‘“(I) to reside and receive services with reason-
able accommodations of individual needs and pref-
erences, except where the health or safety of the
in%ividual or other residents would be endangered,
an

“(II) to receive notice before the room or room-
mate of the resident in the facility is changed.

“(vi) Grievances.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may
have, including those with respect to the behavior of
other residents.
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“(vii) PARTICIPATION IN RESIDENT AND FAMILY
GrOUPS.—The right of the resident to organize and
participate in resident groups in the facility and the

ight of the resident’s family to meet in the facility
with the families of other residents in the facility.

57 ‘(viii) PARTICIPATION IN OTHER ACTIVITIES.—The
right of the resident to participate in social, religious,
and community activities that do not interfere with the
rights of other residents in the facility.

58 “(ix) EXAMINATION OF SURVEY RESULTS.—The right
to examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the
Secretary or a State with respect to the facility and any
plan of correction in effect with respect to the facility.

59 “(x) OTHER RIGHTS.—Any other right established
by the Secretary.

Clause (iii) shall not be construed as requiring the provision
of a private room.

“(B) NoTICE OF RIGHTS AND SERVICES.—A skilled nursing
facility must—

“(i) inform each resident, orally and in writing at the
time of admission to the facility, of the resident’s legal

ights during the stay at the facility;

‘(i) make available to each resident, upon reason-
able request, a written statement of such rights (which
statement is updated upon changes in such rights); and

“(iii) inform each other resident, in writing before or
at the time of admission and periodically during the
resident’s stay, of services available in the facility and
of related charges for such services, including any
charges for services not covered under this title or by
the facility’s basic per diem charge.

The written description of legal rights under this subpara-
graph shall include a description of the protection of per-
sonal funds under paragraph (6) and a statement that a
resident may file a complaint with a State survey and
certification agency respectin‘f resident abuse and neglect
and misappropriation of resident property in the facility.

“C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case of a
resident adjudged incompetent under the laws of a State,
the rights of the resident under this title shall devolve
upon, and, to the extent judged necessary by a court of
competent jurisdiction, be exercised by, the person ap-

inted under State law to act on the resident’s behalf.

“(2) TRANSFER AND DISCHARGE RIGHTS.—

“(A) INn GENERAL.—A skilled nursing facility must permit
each resident to remain in the facility and must not trans-
fer or discharge the resident from the facility unless—

‘(i) the transfer or discharge is necessary to meet the
resident’s welfare and the resident’s welfare cannot be
met in the facili?v;

“(ii) the transfer or discharge is appropriate because
the resident’s health has improved sufficiently so the

*1Copy read " “(ix)".
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resident no longer needs the services provided by the

facility;

“(ii) the safety of individuals in the facility is
endangered;

“(iv) the health of individuals in the facility would
otherwise be endangered;

‘“(v) the resident has failed, after reasonable and
appropriate notice, to pay (or to have paid under this
title or title XIX on the resident’s be an allowable
charge im by the facility for an item or service
requested by the resident and for which a charge may
be imposed consistent with this title and title XIX; or

“(vi) the facility ceases to operate.

In each of the cases described in clauses (i) through (v), the
basis for the transfer or discharge must be documented in
the resident’s clinical record. In the cases described in
clauses (i) and (ii), the documentation must be made by the
resident’s physician, and in the cases described in clauses
(iii) and (iv) the documentation must be made by a
physician.
‘(B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—

“(i) IN GENERAL.—Before eﬁ'ecting a transfer or dis-
charge of a resident, a skilled nursing facility must—

“(I) notify the resident (and, if known, a family
member of the resident or legal representative) of
the transfer or discharge and the reasons therefor,

“(II) record the reasons in the resident’s clinical
record (including any documentation required
under subparagraph (A)), and

“(ITI) include in the notice the items described in
clause (iii).

“(ii) TimiNG oF NoTicE.—The notice under clause (i)XI)
must be made at least 30 days in advance of the
resident’s transfer or discharge except—

“(I) in a case described in clause (iii) or (iv) of
subparagraph (A);

“(II) in a case described in clause (ii) of subpara-
graph (A), where the resident's health improves
sufficiently to allow a more immediate transfer or
discharge;

“(II1) in a case described in clause (i) of subpara-

h (A), where a more immediate transfer or

is necessitated by the resident’s urgent
medical needs; or

“(IV) in a case where a resident has not resided
in the facility for 30 days.

In the case of such exceptions, notice must be given as
many days before the date of the transfer or discharge
as is practicable.

“(i11) ITEMS INCLUDED IN NoTiCE.—Each notice under
clause (i) must include—

“(I) for transfers or discharges effected on or
after October 1, 1990, notice of the resident’s right
to appeal the transfer or discharge under the State
process established under subsection (e)3); and

‘YII) the name, mailing address, and telephone
number of the State long-term care ombudsman

91-194 0 - 90 - 31 : QL. Part 2
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(established under section 307(a)12) of the Older
Americans Act of 1965).

“(C) OrieNTATION.—A skilled nursing facility must pro-
vide sufficient preparation and orientation to residents to
?ns?re safe and orderly transfer or discharge from the
acility.

“{3) Access AND VISITATION RIGHTS.—A skilled nursing facility
must—

“(A) permit immediate access to any resident by any
representative of the Secretary, by any representative of
the State, by an ombudsman described in paragraph
(2XB)iiiXII), or by the resident’s individual physician;

“(B) permit immediate access to a resident, subject to the
resident’s right to deny or withdraw consent at any time, by
immediate family or other relatives of the resident;

“(C) permit immediate access to a resident, subject to
reasonable restrictions and the resident’s right to deny or
withdraw consent at any time, by others who are visiting
with the consent of the resident;

“(D) permit reasonable access to a resident by any entity
or individual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

“(E) permit representatives of the State ombudsman (de-
scribed in paragraph (2)B)iii)II)), with the permission of
the resident (or the resident’s legal representative) and
oonsisétent with State law, to examine a resident’s clinical
records.

“(4) EQUAL ACCEsSS TO QUALITY CARE.—A skilled nursing facil-
ity must establish and maintain identical policies and practices
regarding transfer, discharge, and cov services under this
title for all individuals regardless of source of payment.

“(5) Apmissions PoLicy.—

“(A) Apmissions.—With respect to admissions practices, a
skilled nursing facility must—

“(iXI) not require individuals applying to reside or
residing in the facility to waive their rights to benefits
under this title or under a State plan under title XIX,
(II) not require oral or written assurance that such
individuals are not eligible for, or will not apply for,
benefits under this title or such a State plan, and (III)
prominently display in the facility and provide to such
individuals written information about how to apply for
and use such benefits and how to receive refunds for
previous payments covered by such benefits; and

“(ii) not require a third party guarantee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility.

*(B) CONSTRUCTION.—

“(i) No PREEMPTION OF STRICTER STANDARDS.—
Subparagraph (A) shall not be construed as preventing
States or political subdivisions therein from prohibit-
ing, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under this title with respect to admissions prac-
tices of skilled nursing facilities.
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“(ii) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (AXii) shall not be construed as prevent-
ing a facility from requiring an individual, who has
legal access to a resident’s income or resources avail-
able to pay for care in the facility, to sign a contract
(without incurring personal financial liability) to pro-
vide payment from the resident’s income or resources
for such care.

“/(6) PROTECTION OF RESIDENT FUNDS.—
“(A) IN ceNERAL.—The skilled nursing facility—

‘(i) may not require residents to deposit their per-
sonal funds with the facility, and

“(ii) once the facility accepts the written authoriza-
tion of the resident, must hold, safeguard, and account
for such personal funds under a system established and
maintained by the facility in accordance with this para-

aph.

“(g MANAGEMENT OF PERSONAL FUNDS.—Upon a facility’s
acceptance of written authorization of a resident under
subparagraph (AXii), the facility must manage and account
for the personal funds of the resident deposited with the
facility as follows:

“(i) DeposiT.—The facility must deposit any amount
of personal funds in excess of $50 with respect to a
resident in an interest bearing account (or accounts)
that is separate from any of the facility’s operating
accounts and credits all interest earned on such sepa-
rate account to such account. With respect to any other

rsonal funds, the facility must maintain such funds
in a non-interest bearing account m:rﬁett cash fund.

“(ii) AccOUNTING AND RECORDS.—The facility must
assure a full and complete separate accounting of each
such resident's personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of the
resident) reasonable access to such record.

“(iii)) CoNVEYANCE UPON DEATH.—Upon the death
of a resident with such an account, the facility must
convey promptly the resident’s personal funds (and a
final accounting of such funds) to the individual admin-
istering the resident’s estate.

‘“{C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents lzepoaited with the facility.

‘(D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
facility may not impose a charge against the personal funds
of a resident for any item or service for which payment is
made under this title or title XIX.

“(d) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER
TTERS.—

‘(1) ADMINISTRATION.—

“{A) IN GENERAL.—A skilled nursing facility must be
administered in a manner that enables it to use its re-
sources effectively and efficiently to attain or maintain the
highest practicab{e physical mental, and psychosocial well-
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being of each resident (consistent with requirements estab-
lished under subsection (f)(5)).
“(B) ReQuIRED NoTices.—If a change occurs in—

“(i) the L5:»er's;ons with an ownership or control interest
(as defined in section 1124(a)3)) in the facility,

“(ii) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of
the facility,

“(iii) the corporation, association, or other company
responsible for the management of the facility, or

“(iv) the individual who is the administrator or direc-
tor of nursing of the facility,

the skilled nursing facility must provide notice to the State
agency responsible for the licensing of the facility, at the
time of the change, of the change and of the identity of each
new person, company, or individual described in the respec-
tive clause.

“(C) SKILLED NURSING FACILITY ADMINISTRATOR.—The
administrator of a skilled nursing facility must meet stand-
ards established by the Secretary under subsection (f)(4).

“(2) LICENSING AND LIFE SAFETY CODE.—

“(A) Licensing.—A skilled nursing facility must be li-
censed under applicable State and local law.

“(B) Lire saFETY cODE.—A skilled nursing facility must
meet such provisions of such edition (as specified by the
Secretary in regulation) of the Life Safety Code of the
National Fire Protection Association as are applicable to
nursing homes; except that—

‘(i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver would
not adversely affect the health and safety of residents
or Personnel, and

“(i1) the provisions of such Code shall not apply in
any State if the Secretary finds that in such State there
is in effect a fire and safety code, imposed by State law,
which adequately protects residents of and personnel in
skilled nursing facilities.

“(3) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVIRON-

MENT.—A skilled nursing facility must—

“(A) establish and maintain an infection control program
designed to provide a safe, sanitary, and comfortable
environment in which residents reside and to help prevent
the development and transmission of disease and infection,

and
“(B) be designed, constructed, equipped, and maintained
in a manner to protect the health ange:afety of residents,

fersonnel. and the general public.
I‘( )

MISCELLANEOUS.—

“(A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS
AND PROFESSIONAL STANDARDS.—A skilled nursing facilit
must operate and provide services in compliance with all
applicable Federal, State, and local laws and regulations
(including the requirements of section®® 1124) and with
accepted professional standards and principles which apply
to professionals providing services in such a facility.

EEEeRs M= B
"= Copy read "sections”
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‘(B) OrHER.—A skilled nursing facility must meet such
other requirements relating to the health, safety, and well-
being of residents or relating to the physical facilities
thereof as the Secretary may find necessary.

“(e) StaTE REQUIREMENTS RELATING TO SKiLLED NursiNG FAciLiTy
ReQUIREMENTS.—The requirements, referred to in section 1864(d),
with respect to a State are as follows:

“(1) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING AND
COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—The State must—

“(A) by not later than March 1, 1989, specify those train-
ing and competency evaluation programs, and those com-
petency evaluation programs, that the State approves for
purposes of subsection (b)5) and that meet the require-
ments established under clause (i) or (ii) of subsection
(fX2)(A), and

‘‘B) by not later than March 1, 1990, provide for the
review and reapproval of such programs, at a frequency and
using a methodology consistent with the requirements
established under subsection (f2)A)iii).

The failure of the Secretary to establish requirements under
subsection (f)(2) shall not relieve any State of its responsibility
under this paragraph.

“(2) NURSE AIDE REGISTRY.—

“(A) In GeNERAL.—By not later than March 1, 1989, the
State shall establish and maintain a registry of all individ-
uals who have satisfactorily completed a nurse aide train-
ing and competency evaluation program, or a nurse aide
competency evaluation program, approved under para-
graph (1) in the State.

“(B) INFORMATION IN REGISTRY.—The registry under
subparagraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (gX1XC) of
resident neglect or abuse or misappropriation of resident
property involving an individual listed in the registry, as
well as any brief statement of the individual disputing the
findings. In the case of inquiries to the registry concerning
an individual listed in the registry, any information dis-
closed concerning such a finding shall also include disclo-
sure of any such statement in the registry relating to the
finding or a clear and accurate summary of such a
statement.

“(3) STATE APPEALS PROCESS FOR TRANSFERS.—The State, for
transfers from skilled nursing facilities effected on or after
October 1, 1990, must provide for a fair mechanism for hearing
appeals on transfers of residents of such facilities. Such mecha-
nism must meet the guidelines established by the Secretary
under subsection (f)3); but the failure of the Secretary to estab-
lish such guidelines shall not relieve any State of its responsibil-
ity to provide for such a fair mechanism.

“(4) SKILLED NURSING FACILITY ADMINISTRATOR STANDARDS.—
By not later than January 1, 1990, the State must have imple-
mented and enforced the skilled nursing facility administrator
standards developed under subsection (f)(4) respecting the quali-
fication of administrators of skilled nursing facilities.
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“(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRUMENT.—
Effective July 1, 1989, the State shall specify the instrument to
be used by nursing facilities in the State in complying with the
tr;equirement of subsection (b)3)AXiii). Such instrument shall

e—

“(A) one of the instruments designated under subsection
(f6)XB), or

“(B) an instrument which the Secretary has approved as
being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines speci-
fied by the Secretary under subsection (f){6)(A).

“(f) RESPONSIBILITIES OF SECRETARY RELATING To SKiLLED NURSING
FaciLity REQUIREMENTS.—

“(1) GENERAL RESPONSIBILITY.—It is the duty and responsibil-
ity of the Secretary to assure that requirements which govern
the provision of care in skilled nursing facilities under this title,
and the enforcement of such requirements, are adequate to
protect the health, safety, welfare, and rights of residents and to
promote the effective and efficient use of public moneys.

“(2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COM-
PETENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—

“(A) IN ceENERAL.—For purposes of subsections (b)5) and
(eX1XA), the Secretary shall establish, by not later than
September 1, 1988—

“(i) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing relu_irements relating to (I) the areas to be covered
in such a program (including at least basic nursing
skills, personal care skills, cognitive, behavioral and
social care, basic restorative services, and residents’
rights), content of the curriculum, (II) minimum hours
of initial and ongoing training and retraining (includ-
ing not less than 75 hours in the case of initial train-
ing), (III) qualifications of instructors, and (IV) proce-
dures for determination of competency;

“(ii) requirements for the approval of nurse aide
competency evaluation programs, including require-
ment relating to the areas to be covered in such a
program, including at least basic nursing skills, per-
sonal care skills, cognitive, behavioral and social care,
basic restorative services, residents’ rights, and proce-
dures for determination of competency; and

“(iii) requirements respecting the minimum fre-
quency and methodology to be used by a State in
reviewing such programs’ compliance with the require-
ments for such programs.

“(B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

‘(i) may permit approval of programs offered by or in
facilities, as well as outside facilities (including em-
ployee organizations), and of programs in effect on the
date of the enactment of this section;

“(ii) shall permit a State to find that an individual
who has completed (before July 1, 1989) a nurse aide
training and competency evaluation program shall be
deemed to have completed such a program approved
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under subsection (b)5) if the State determines that, at
the time the program was offered, the program met the
requirements for approval under such Earagraph; and
(iii) shall prohibit approval of such a program—
“(I) offered by or in a skilled nursing facility
which has been determined to be out of compliance
with the requirements of subsection (b), (c), or (d),
within the previous 2 years, or
“(I1) offered by or in a skilled nursing facility
unless the State makes the determination, upon an
individual's completion of the program, that the
individual is competent to provide nursing and
nursing-related services in skilled nursing
facilities.
A State may not delegate its responsibility under
clause (iii)}II) to the skilled nursing facility.

“(3) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS.—For purposes of subsections (c)2)(B)iii)I) and (eX3),
by not later than October 1, 1989, the Secretary shall establish
guidelines for minimum standards which State appeals proc-
esses under subsection (e)(3) must meet to provide a fair mecha-
nism for hearing appeals on transfers of residents from skilled
nursing facilities.

“(4) SECRETARIAL STANDARDS FOR QUALIFICATION OF ADMINIS-
TRATORS.—For purposes of subsections (dX1XC) and (e)4), the
Secretary shall develop, by not later than March 1, 1989, stand-
ards to be applied in assuring the qualifications of administra-
tors of skilled nursing facilities.

“(5) CRITERIA FOR ADMINISTRATION.—The Secretall'_y shall
establish criteria for assessing a skilled nursing facility’s
compliance with the requirement of subsection (dX1) with
respect to—

“(A) its governing body and management,

“(B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
skilled nursing facilities,

“(C) disaster preparedness,

“(D) direction of medical care by a physician,

“(E) laboratory and radiological services,

“(F) clinical records, and

“(G) resident and advocate participation.

“(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secre shall—

“(A) not later than July 1, 1989, specify a minimum data
set of core elements and common definitions for use by
nursing facilities in conducting the assessments required
under subsection (bX3), and establish guidelines for utiliza-
tion of the data set; and

“(B) by not later than October 1, 1990, designate one or
more instruments which are consistent with the specifica-
tion made under subparagragh (A) and which a State may
specify under subsection (e)(6XA) for use by nursing facili-
ties in complying with the requirements of subsection
(b)X3)AXiii).

“(7) L1ST OF ITEMS AND SERVICES FURNISHED IN SKILLED NURS-
ING FACILITIES NOT CHARGEABLE TO THE PERSONAL FUNDS OF A
RESIDENT.—
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“{A) REGULATIONS REQUIRED.—Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month
to begin after the date of enactment of this section, that
define those costs which m. e! be charged to the personal
funds of patients in skilled nursing facilities who are
individuals receiving benefits under this part and those
costs which are to be included in the reasonable cost (or
other payment amount) under this title for extended care
services.

“(B) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in such subpara-
graph, in the case of a resident of a skilled nursing facility
who is eligible to receive benefits under this part, the costs
which may not be charged to the personal funds of such
resident (and for which payment is considered to be made
under this title) shall not include, at a minimum, the costs
for routine personal hygiene items and services furnished
by the facility.”.

(b) CosTts oF MEETING REQUIREMENTS.—

(1) UNDER REASONABLE cosT.—Section 1861(vX1XE) of such Act
(42 U.S.C. 1395s(vX1)XE)) is amended by adding at the end the
following new sentence: “Notwithstanding the previous sen-
tence, such regulations with respect to skilled nursmg facilities
shall take into account (in a manner consistent with sub
graph (A) and based on patient-days of services furnish the
costs of such facilities complying with the requirements of
subsections (b), (c), and (d) of section 1819 (including the costs of
conducting nurse aide training and competency evaluation pro-
grams and competency evaluation programs).”.

(2) ADJUSTMENT IN PROSPECTIVE PAYMENTS.—Section 1888(d) of
such Act (42 U.S.C. 1395yy(d)) is amended by adding at the end
the following new Earagrap

“(7) In computing the rates of payment to be made under this
subsection, there shall be taken into account the costs described in
the last sentence of section 1861(v)1XE) (relating to compliance with
nursing facility requirements and of conducting nurse aide training
and comljg"cency evaluation programs and competency evaluation
programs).”.

(¢) EvaLuaTioN.—The Secretary of Health and Human Services
shall evaluate, and report to Con by not later than January 1,
1992, on the implementation of the resident assessment process for
residents of skilled nursing facilities under the amendments made
by this section.

(d) ConrorMING AMENDMENT.—Section 1861(af2) of the Social
Security Act (42 U.S.C. 1395x(a)2)) is amended by striking “skilled
nursing facility” and inserting “facility described in section
1919(a)(2) or subsection (yX1)”.

SEC. 4202. SURVEY AND CERTIFICATION PROCESS.

(a) StaTe REQUIREMENT FOR ProcEess.—Title XVIII of the Social
Security Act is amended—
{) in section 1864(d) (42 U.S.C. 1395aa(d)), as added by section
g%g;)f?) of dthis Act, by inserting before the period “and section
, an
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(2) in section 1819, as added by section 4201(aX3) of this Act,

by adding at the end the following new subsection:
“(g) SURVEY AND CERTIFICATION PROCESS.—

“(1) STATE AND FEDERAL RESPONSIBILITY.—

“(A) IN GENERAL.—Pursuant to an agreement under sec-
tion 1864, each State shall be responsible for certifying, in
accordance with surveys conducted under paragraph (2),
the compliance of skilled nursing facilities (other than
facilities of the State) with the requirements of subsections
(b), (c), and (d). The Secretary shall be responsible for
certifying, in accordance with surveys conducted under
paragraph (2), the compliance of State skilled nursing facili-
ties with the requirements of such subsections.

“(B) EDUCATIONAL PROGRAM.—Each State shall conduct
periodic educational programs for the siaff and residents
(and their representatives) of skilled nursing facilities in
order to present current regulations, procedures, and poli-
cies under this section.

“(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NEGLECT
AND ABUSE AND MISAPPROPRIATION OF RESIDENT PROPERTY.—
The State shall provide, through the agency responsible for
surveys and certification of nursing facilities under this
subsection, for a process for the receipt, review, and inves-
tigation of allegations of neglect and abuse and misappro-
priation of resident ?rog:ert by a nurse aide of a resident in
a nursing facility. If the %tate finds, after notice to the
nurse aide involved and a reasonable opportunity for a

ing for the nurse aide to rebut allegations, that a nurse
aide whose name is contained in a nurse aide registry has
neglected or abused a resident or misappropriated resident
pr?iperty in a facility, the State shall notify the nurse aide
and the registry of such finding.

“(D) ConstrucTiON.—The failure of the Secretary to
establish standards under subsection (f) shall not relieve a
State of its responsibility under this subsection.

“(2) SURVEYS.—

“(A) STANDARD SURVEY.—

@) IN cENERAL.—Each skilled nursing facility shall
be subject to a standard survey, to be conducted with-
out any prior notice to the facility. Any individual who
notifies (or causes to be notified) a skilled nursing
facility of the time or date on which such a survey is
scheduled to be conducted is subject to a civil mon:r
penalty of not to exceed $2,000. The Secretary shall
provide for imposition of civil money penalties under
this clause in a manner similar to that for the imposi-
tion of civil money penalties under section 1128A. The

shall review each State's procedures for the
scheduling and conduct of standard surveys to assure
that the State has taken all reasonable steps to avoid
giving notice of such a survey through the scheduling
procedures and the conduct of the surveys themselves.

“(ii) CoNnTENTS.—Each standard survey shall include,
for a case-mix stratified sample of residents—

“(I) a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabilitative care, dietary and nutrition services,



101 STAT. 1330-176

Contracts.

PUBLIC LAW 100-203—DEC. 22, 1987

activities and social participation, and sanitation,
infection control, and the physical environment,

“(II) written plans of care provided under subsec-
tion (bX2) and an audit of the residents’ assess-
ments under subsection (b)X3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

“(III) a review of compliance with residents’
rights under subsection (c).

“(iii) FREQUENCY.—

“(I) In GeNEraL.—Each skilled nursing facility
shall be subject to a standard survey not later than
15 months after the date of the previous standard
survey conducted under this subparagraph. The
Statewide average interval between standard sur-
veys of skilled nursing facilities under this subsec-
tion shall not exceed 12 months.

“(II) SpeciAL SURVEYS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be conducted
within 2 months of any change of ownership,
administration, management of a skilled nursing
facility, or the director of nursing in order to deter-
mine whether the change has resulted in any de-
cline in the quality of care furnished in the facility.

‘B) EXTENDED SURVEYS.—

“(i) IN cENERAL.—Each skilled nursing facility which
is found, under a standard survey, to have provided
substandard quality of care shall subject to an ex-
tended survey. Any other facility may, at the Sec-
retary’s or State’s discretion, be subject to such an
extended survey (or a partial extended survey).

“(ii) TriMminG.—The extended survey shall be con-
ducted immediately after the standard survey (or, if not
practical, not later than 2 weeks after tﬁe date of
completion of the standard survey).

“(1ii) ConTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality of
care and shall determine whether the facility has com-
plied with all the requirements described in subsections
(b), (c), and (d). Such review shall include an expansion
of the size of the sample of residents’ assessments
reviewed and a review of the staffing, of in-service
training, and, if appropriate, of contracts with consult-
ants.

“(iv) ConstrucTiION.—Nothing in this paragraph
shall be construed as requiring an extended or partial
extended survey as a prerequisite to imposing a sanc-
tion against a facility under subsection (h) on the basis
of findings in a stamz:rd survey.

“{C) Survey proTOCOL.—Standard and extended surveys
shall be conducted—

“(i) based upon a éarotocol which the Secretary has
developed, tested, and validated by not later than Octo-
ber 1, 1990, and
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“(ii) by individuals, of a survey team, who meet such
minimum qualifications as the Sy'ecretary establishes by
not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the
Secretary of the Secretary’s responsibility) to conduct sur-
veys under this subsection.

‘(D) ConsiSTENCY OF sURVEYs.—Each State and the Sec-
retary shall implement programs to measure and reduce
inconsistency in the application of survey results among
Surveyors.

“(E) SURVEY TEAMS.—

“(i) IN GENERAL.—Surveys under this subsection shall
be conducted by a multidisciplinary team of profes-
sionals (including a registered professional nurse).

“(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A State
may not use as a member of a survey team under this
subsection an individual who is serving (or has served
within the previous 2 years) as a member of the staff of,
or as a consultant to, the facility surveyed respecting
compliance with the requirements of subsections (b), (¢),
and (d), or who has a personal or familial financial
interest in the facili%lbemg surveyed.

“(iii) TramNING.—The Secretary shall provide for the
comprehensive training of State and Federal surveyors
in the conduct of standard and extended surveys under
this subsection, including the auditi of resident
assessments and plans of care. No individual shall
serve as a member of a survey team unless the individ-
ual has successfully completed a trainin%l and testing
program in survey and certification techniques that
has been approved by the Secretary.

“(3) VALIDATION SURVEYS.—

“(A) INn GENERAL.—The Secretary shall conduct onsite
surveys of a representative sample of skilled nursing facili-
ties in each State, within 2 months of the date of surveys
conducted under paragraph (2) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2). In conduct-
ing such surveys, the Secretary shall use the same surve
protocols as the State is required to use under paragrap
(2). If the State has determined that an individual skilled
nursing facility meets the requirements of subsections (b),
(c), and (d), but the Secretary determines that the facility
does not meet such requirements, the Secretary's deter-
mination as to the facility’'s noncompliance with such
requirements is binding and supersedes that of the State
survey.

“(B) Scope.—With respect to each State, the Secretary
shall conduct surveys under sub aph (A) each year
with respect to at least 5 percent of tEe number of skilled
nursing facilities surve by the State in the year, but in
no case less than 5 skilled nursing facilities in the State.

“(C) REMEDIES FOR SUBSTANDARD PERFORMANCE.—If the
Secretary finds, on the basis of such surveys, that a State
has failed to perform surveys as required under paragraph
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(2) or that a State’s survey and certification performance
otherwise is not adequate, the Secretary shall provide for
an appropriate remedy, which may include the training of
survey teams in the State.

60 “(D) SPECIAL SURVEYS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a skilled
nursing facility with any of the requirements of subsections
(b), (c), and (d), the Secretary may conduct a survey of the
facility and, on that basis, make independent and binding
determinations concerning the extent to which the skilled
nursing facility meets such requirements.

“(4) INVESTIGATION OF COMPLAINTS AND MONITORING COMPLI-

ANCE.—Each State shall maintain procedures and adequate
staff to—

“(A) investigate complaints of violations of requirements
by skilled nursing facilities, and

‘“(B) monitor, on-site, on a regular, as needed basis, a
skilled nursing facility’s compliance with the requirements
of subsections (b), (¢), and (d), if—

“(i) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

“(i1) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or

“(iii) the State has reason to question the compliance
of the facility with such requirements.

A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profes-
sionals) for the purpose of identifying, surveying, gathering and
preserving evidence, and carrying out appropriate enforcement
?ctiims against chronically substandard skilled nursing
acilities.

Reports.

“(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVITIES.—

“(A) PuBrLic INFORMATION.—Each State, and the Sec-
retary, shall make available to the public—

“(i) information respecting all surveys and certifi-
cations made respecting skilled nursing facilities,
including statements of deficiencies and plans of
correction,

“(ii) copies of cost reports of such facilities filed under
this title or title XIX,

“(iii) copies of statements of ownership under section
1124, and

“(iv) information disclosed under section 1126.

“(B) Norice To omBupsMAN.—Each State shall notify the
State long-term care ombudsman (established under section
307(a)(12) of the Older Americans Act of 1965) of the State's
findings of noncompliance with any of the requirements of
subsections (b), (c), and (d), with respect to a skilled nursing
facility in the State.

“{C) NOTICE TO PHYSICIANS AND SKILLED NURSING FACILITY
ADMINISTRATOR LICENSING BOARD.—If a State finds that a

% Copy read " "(C)",
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skilled nursing facility has provided substandard quality of
care, the State shall notify—
“(i) the attending physician of each resident with
respect to which such finding is made, and
“(ii) the State board responsible for the licensing of
the skilled nursing facility administrator at the facility.
(D)%% ACCESS TO FRAUD CONTROL UNITS.— Each State shall
provide its State medicaid fraud and abuse control unit
(established under section 1903(q)) with access to all
information of the State agency responsible for surveys and
certifications under this subsection.”.

(c) Postinc Survey ResurLrs.—Section 1864(a) of such Act (42
U.S.C. 1395aa(a)) is amended by inserting, after ‘“‘readily available
form and place” in the fifth sentence, the following: “, and require
(in the case of skilled nursing facilities) the posting in a place readily
accessible to patients (and patients’ representatives),”.

SEC. 4203. ENFORCEMENT PROCESS.

(a) ‘Si'g'm RequireMENT.—Title XVIII of the Social Security Act is
amen T

(1) in section 1864(d) (42 U.S.C. 1395aa(d)), as added by section
4201(a)2) and as amended by section 4202(aX1) of this Act, by
inserting before the period at the end the following: “and the
establishment of remedies under sections 1819(h)2)(B) and
1819(h)X2)C) (relating to establishment and application of rem-
edies)”’; and

(2) by adding at the end of section 1819 of such Act, as added
by section 4201(a)3) and as amended by section 4202(a)2), the
end the following new subsection:

“(h) ENFORCEMENT PROCESS.—

“(1) IN GeNERAL.—If a State finds, on the basis of a standard,
extended, or partial extended survey under subsection (g)2) or
otherwise, that a skilled nursing facility no longer meets a
requirement of subsection (b), (¢), or (d), and further finds that
the facility’s deficiencies—

“(A) immediately jeopardize the health or safety of its
residents, the State shall recommend to the Secretary that
the Secretary take such action as described in para-
graph (2XAXi); or

“(B) do not immediately jeopardize the health or safety of
its residents, the State may recommend to the Secretary
that the Secretary take such action as described in para-

ph (2XA){1).
If a State finds that a skilled nursing facility meets the require-
ments of subsections (b), (¢), and (d), but, as of a previous period,
did not meet such requirements, the State may recommend a
civil money penalty under paragraph (2)BXii) for the days in
which it finds that the facility was not in compliance with such
requirements.

“(2) SECRETARIAL AUTHORITY.—

“(A) IN GENERAL.—With respect to any skilled nursing
facility in a State, if the Secretary finds, or pursuant to a
recommendation of the State under paragraph (1) finds,
that a skilled nursing facility no longer meets a require-
ment of subsection (b), (c), (d), or (e), and further finds that
the facility’s deficiencies—

= Copy read " "(C)".
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‘(i) immediately jeopardize the health or safety of its
residents, the Secretary shall take immediate action to
remove the jeopardy and correct the deficiencies
through the remedy specified in subparagraph (B)(iii),
or terminate the facility’s participation under this title
and may provide, in addition, for one or more of the
other remedies described in subparagraph (B); or

“(ii) do not immediately jeopardize the health or
safety of its residents, the Secretary may impose any of
the remedies described in subparagraph (B).

Nothing in this subparagraph shall be construed as restrict-
ing the remedies available to the Secretary to remedy a
skilled nursing facility’s deficiencies. If the Secretary finds,
or pursuant to the recommendation of the State under
paragraph (1) finds, that a skilled nursing facility meets
such requirements but, as of a previous period, did not meet
such requirements, the Secretary may provide for a civil
money penalty under subparagraph (BXii) for the days on
which he finds that the facility was not in compliance with
such requirements.

“(B)egpsmmsn REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility
has not met an applicable requirement:

“(i) DENIAL OF PAYMENT.—The ._‘~'~':e‘t:rae:1;ar¥1 may deny
any further payments under this title with respect to
all individuals entitled to benefits under this title in
the facility or with respect to such individuals admitted
to the facility after the effective date of the finding.

“(ii) AUTHORITY WITH RESPECT TO CIVIL MONEY PEN-
ALTIES.—The Secretary may impose a civil money pen-
alty in an amount not to exceed $10,000 for each day of
noncompliance and the Secretary shall impose and
collect such a penalty in the same manner as civil
money penalties are imposed and collected under sec-
tion 1128A.

“(iii)) APPOINTMENT OF TEMPORARY MANAGEMENT.—In
consultation with the State, the Secretary may appoint
temporary management to oversee the operation of the
facility and to assure the health and safety of the
facility’s residents, where there is a need for temporary
management while—

“(I) there is an orderly closure of the facility, or
“(II) improvements are made in order to bring
the facility into compliance with all the require-

ments of subsections (b), (c), and (d).
The temporary management under this clause shall
not be terminated under subclause (II) until the Sec-
retary has determined that the facility has the manage-
ment capability to ensure continued compliance with
all the requirements of subsections (b), (c), and (d).
The Secretary shall specify criteria, as to when and how
each of such remedies is to be aipplied, the amounts of any
fines, and the severity of each of these remedies, to be used
in the imposition of such remedies. Such criteria shall be
designed so as to minimize the time between the identifica-
tion of violations and final imposition of the remedies and
shall provide for the imposition of incrementally more
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severe fines for repeated or uncorrected deficiencies. In
addition, the Secretary may provide for other specified
remedies, such as directed plans of correction.

“(C) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The Secretary may continue payments, over a
period of not longer t 6 months, under this title with
respect to a skilled nursing facility not in compliance with a
requirement of subsection (b), (c), or (d), if—

“(i) the State survey agency finds that it is more
appropriate to take alternative action to assure compli-
ance of the facility with the requirements than to
terminate the certification of the facility,

“(ii) the State has submitted a plan and timetable for
corrective action to the Secretary for approval and the
Secretary approves the plan of corrective action, and

“(iii) the facility agrees to repay to the Federal
Government payments received under this subpara-
graph if the corrective action is not taken in accord-
ance with the approved plan and timetable.

The Secretary shall establish guidelines for approval of
oorrectlh ive actions requested by States under this subpara-
graph.

“(D) ASSURING PROMPT COMPLIANCE.—If a skilled nursing
facility has not complied with any of the requirements of
subsections (b), (c), and (d), within 3 months after the date
the facility is found to be out of compliance with such
requirements, the Secretary shall impose the remedy de-
scribed in subparagraph (BXi) for all individuals who are
admitted to the facility after such date.

“(E) REPEATED NONCOMPLIANCE.—In the case of a skilled
nursing facility which, on 3 consecutive standard surveys
conducted under subsection (g)2), has been found to have
provided substandard quality of care, the Secretary shall
(regardless of what other remedies are provided)—

“(i) impose the remedy described in subparagraph
(BXi), and

“(i1) monitor the facility under subsection (gl4XB),

until the facility has demonstrated, to the satisfaction of
the Secretary, that it is in compliance with the require-
ments of subsections (b), (¢c), and (d), and that it will remain
in compliance with such requirements.

“(3) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding to
deny payment under this subsection shall terminate when the
Secretary finds that the facility is in substantial compliance
with all the requirements of subsections (b), (c), and (d).

“(4) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACILITY
WHERE SECRETARY FINDS NONCOMPLIANCE AND IMMEDIATE JEOP-
ARDY.—If the Secretary finds that a skilled nursing facility has
not met a requirement of subsection (b), (c), or (d), and finds that ™
the failure immediately jeopardizes the health or safety of its
residents, the Secretary 1 take immediate action to remove
the jeopardy and correct the deficiencies through the remedy
specified in paragraph (2)(BXiii), or the Secretary shall termi-
nate the facility’s participation under this title. If the facility's
participation under this title is terminated, the State shall
provide for the safe and orderly transfer of the residents eligible
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un%er this title consistent with the requirements of subsection
(c)2).

“(5) ConstrucTION.—The remedies provided under this
subsection are in addition to those otherwise available under
State or Federal law and shall not be construed as limiting such
other remedies, including any remedy available to an individual
at common law. The remedies described in clauses (i), (iii), and
(iv) of paragraph (2YA) may be imposed during the pendency of
any hearing.

“(6) SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning skilled nursing
facilities required by this section to be filed with the Secretary
or a State agency shall be made available to Federal or State
employees for purposes consistent with the effective administra-
tion of programs established under this title and title XIX,
including investigations by State medicaid fraud control units.”.

SEC. 4204. EFFECTIVE DATES.

(a) NEw REQUIREMENTS AND SURVEY AND CERTIFICATION PRoC-
Ess.—Except as otherwise specifically provided in section 1819 of the
Social Security Act, the amendments made by this part shall apply
to extended care services furnished on or after October 1, 1990,
without regard to whether regulations to implement such amend-
ments are promulgated by such date.

(b) Waiver oF ParErwork RepucrioNn.—Chapter 35 of title 44,
United States Code, shall not apply to information required for
purposes of carrying out this part and implementing the amend-
ments made by this part.

SEC. 4205. ANNUAL REPORT.

The Secretary of Health and Human Services shall report to the
Congress annually on the extent to which skilled nursing facilities
are complying with the requirements of subsections (b), (c), and (d) of
section 1819 of the Social Security Act (as added by the amendments
made by this part) and the number and type of enforcement actions
taken by States and the Secretary under section 1819(h) of such Act
(as added by section 4203 of this Act).

SEC. 4206. CONSTRUCTION.

Section 1819 of the Social Security Act is amended by adding at
the end the following new subsection:

“(i) ConstrucTION.—Where requirements or obligations under
this section are identical to those provided under section 1919 of this
Act, the fulfillment of those requirements or obligations under
section 1919 shall be considered to be the fulfillment of the cor-
responding requirements or obligations under this section.”.

PART 2—MEDICAID PROGRAM

SEC. 4211, REQUIREMENTS FOR NURSING FACILITIES.

(a) SpeciFicaTiON OF FaciLity REQUIREMENTS.—Title XIX of the
Social Security Act is amended—
(1) by redesignating section 1922 as section 1923,
(2) by redesignating section 1919 as section 1922 and by
transferring and inserting such section after section 1921, and
(3) by inserting after section 1918 the following new section:
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“REQUIREMENTS FOR NURSING FACILITIES

“Sgec. 1919. (a) Nursing Faciuity DerFINED.—In this title, the term 42 USC 1396r.
‘nursing facility’ means an institution (or a distinct part of an
institution) which—

“(1) is primarily engaged in providing to residents—

“(A) skilled nursing care and related services for resi-
dents who require medical or nursing care,

“(B) rehabilitation services for the rehabilitation of in-
jured, disabled, or sick persons, or

“WClona lar basis, health-related care and services to
individuals who because of their mental or physical condi-
tion require care and services (above the level of room and
board) which can be made available to them only through
institutional facilities,

and is not primarily for the care and treatment of mental
diseases;

“(2) has in effect a transfer agreement (meeting the require-
ments of section 1861(1)) with one or more hospitals having
agreements in effect under section 1866; and

“(3) meets the requirements for a nursing facility described in
subsections (b), (c), and (d) of this section.

Such term also includes any facl:xtljgr which is located in a State on
an Indian reservation and is certified by the Secretary as meeting
the re%uirements of paragraph (1) and subsections (b), (c), and (d).

“(b) REQUIREMENTS TING TO PROVISION OF SERVICES.—

“(1) QUALITY OF LIFE.—

“(A) In GENERAL.—A nursing facility must care for its
residents in such a manner and in such an environment as
will promote maintenance or enhancement of the quality of
life of each resident.

“(B) QUALITY ASSESSMENT AND ASSURANCE.—A nursing
facility must maintain a quality assessment and assurance
committee, consisting of the director of nursing services, a
physician designated by the facility, and at least 3 other
members of the facility's staff, which (i) meets at least
quarterly to identify issues with respect to which quality
assessment and assurance activities are necessary and (ii)
develops and implements appropriate plans of action to
correct identified quality deficiencies.

“(2) SCOPE OF SERVICES AND ACTIVITIES UNDER PLAN OF CARE.—
A nursing facility must provide services and activities to attain
or maintain the highest practicable physical, mental, and

osocial well-being of each resident in accordance with a
written plan of care which—

“(A) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;

“(B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family or

egal representative, by a team which includes the resi-
dent’s attending physician and a registered professional
nurse with responsibility for the resident; and

“(C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

“(3) RESIDENTS' ASSESSMENT.—

“(A) REQUIREMENT.—A nursing facility must conduct a
comprehensive, accurate, standardized, reproducible assess-



101 STAT. 1330-184 PUBLIC LAW 100-203—DEC. 22, 1987

men: of each resident’s functional capacity, which assess-
ment—

“(i) describes the resident’s capability to perform
daily life functions and significant impairments in
functional capacity;

“(ii) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (f}(6)XA);

“(ii1) in the case of a resident eligible for benefits
under this title, uses an instrument which is specified
by the State under subsection (eX5); and

“(iv) in the case of a resident eligible for benefits
under part A of title XVIII, includes the identification
of medical problems.

“(B) CERTIFICATION.—

“(i) In ceNErAL.—Each such assessment must be con-
ducted or coordinated (with the appropriate participa-
tion of health professionals) by a registered profes-
sional nurse who signs and certifies the completion of
the assessment. Each individual who completes a por-
tion of such an assessment shall sign and certify as to
the accuracy of that portion of the assessment.

“(ii) PENALTY FOR FALSIFICATION.—

“I) An individual who willfully and knowingly
certifies under clause (i) a material and false state-
ment in a resident assessment is subject to a civil
money penalty of not more than $1,000 with re-
spect to each assessment.

“(II) An individual who willfully and knowingly
causes another individual to certify under clause (1)
a material and false statement in a resident assess-
ment is subject to a civil money penalty of not
more than 5% 000 with res to each assessment.

‘“III) The Secreta provide for imposition
of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A.

“(iii) Use OF INDEPENDENT ASSEssors.—If a State
determines, under a survey under subsection (g) or
otherwise, that there has been a knowing and willful
certification of false assessments under this paragraph,
the State may require (for a period specified by the
State) that resident assessments under this paragraph
be conducted and certified by individuals who are
independent of the facility and who are approved by
the State.

“(C) FREQUENCY.—
“(1) IN GENERAL.—Such an assessment must be con-

“(I) romptly upon (but no later than 4 days
I'ie date of) admission for each individual

admxtted on or after October 1, 1990, and by not
later than October 1, 1991, for each resident of the
facility on that date;

“(ID promptly after a significant change in the
resident’s physical or mental condition; and

“(III) in no case less often than once every 12
months.
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‘Yii)) REsiDENT REVIEW.—The nursing facility must
examine each resident no less frequently than once
every 3 months and, as appropriate, revise the resi-
dent’s assessment to assure the continuing accuracy of
the assessment.

‘D) Use.—The results of such an assessment shall be
used in developing, reviewing, and revising the resident’s
plan of care under paragraph (2).

“(E) CoorpINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-

to the maximum extent practicable in order to avoid

du‘Phcatwe testing and effort.

(F) REQUIREMENTS RELATING TO PREADMISSION SCREENING
FOR MENTALLY ILL AND MENTALLY RETARDED INDIVIDUALS.—
A nursing facility must not admit, on or after January 1,
1989, any new resident who—

“(1) is mentally ill (as defined in subsection (eXTXGXi))
unless the State mental health authority has deter-
mined (based on an mdependent physical and mental
evaluation performed by a person or entity other than
the State mental healt.i,': authorlhy) prior to admission
that, because of the i hysical and mental condition of
the individual, the individual requires the level of serv-
ices provided by a nursing facility, and, if the individ-
ual requires such level of services, whether the individ-
ual requl.res active treatment for mental illness, or

“(ii) 1s mentally retarded (as defined in subsection
(eXTXGXii)) unless the State mental retardation or
developmental disability authority has determined
prior to admission that, because of the physical and
mental condition of the individual, the individual re-
quires the level of services provided by a nursing faci]-
1l;irl and, if the individual requires such level of services,

ether the individual requires active treatment for
mental retardation.

‘“(4) PROVISION OF SERVICES AND ACTIVITIES.—

“(A) IN GENERAL—To the extent needed to fulfill all
plans of care described in paragraph (2), a nursing facility
must provide (or arrange for the provision of)—

‘i) nursing and related services and specialized re-
habilitative services to attain or maintain the highest
Eeactlcable physical, mental, and psychosocial well-

ing of each resident;

“(11) medica]ly-related social services to attain or
mamtam the highest pmctlcable phyalcal, mental, and

hosoclal well- of each resident;

'(m) pharmaceutical services (mcludmg procedures
that assure the accurate uiring, receiving,
ing, and administering of all drugs and biologic s) to
meet the needs of each resident;

“(iv) dietary services that assure that the meals meet
the daily nutritional and special dietary needs of each
I.Mi(“j“)mt; directed b alified

“(v) an on-going program, dir y a qualifi
professiona.l of acting;ies designed to meet the interests
and the physical, mental, and psychosocial well-being
of each remﬁnt; and
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“(vi) routine dental services (to the extent covered
under the State plan) and emergency dental services to
meet the needs of each resident.

The services provided or arranged by the facility must meet
professional standards of quality.

“(B) QUALIFIED PERSONS PROVIDING SERVICES.—Services
described in clauses (i), (ii), (iii), (iv), and (vi) of subpara-
graph (A) must be provided by qualified persons in accord-
ance with each resident'’s written plan of care.

“(C) REQUIRED NURSING CARE; FACILITY WAIVERS.—

“(i) GENERAL REQUIREMENTS.—With respect to nurs-
ing facility services provided on or after October 1,
1990, a nursing facility—

“(I) except as provided in clause (ii), must provide
24-hour licensed nursing services which are suffi-
ciecrllt to meet the nursing needs of its residents,
an

“YII) except as provided in clause (ii), must use
the services of a registered nurse for at least 8
consecutive hours a day, 7 days a week.

““(ii) FACILITY WAIVERS.—

“(i) Warver BY STATE.—A State may waive the
requirement of subclause (I) or (II) of clause (i) with
respect to a facility if—

“(I) the facility demonstrates to the satisfaction
of the State that the facility has been unable,
despite diligent efforts (including offering wages at
the community prevailing rate for nursing facili-
ties), to recruit appropriate personnel,

“(II) the State determines that a waiver of the
requirement will not endanger the health or safety
of individuals staying in the facility, and

“(III) the State finds that, for any such periods in
which licensed nursing services are not available, a
registered nurse or a physician is obligated to re-
?porl:d immediately to telephone calls from the
acility.

A waiver under this clause shall be subject to annual
review and to the review of the Secretary and subject to
clause (ii) shall be accepted by the Secretary for pur-
poses of this title to the same extent as is the State’s
certification of the facility. In granting or renewing a
waiver, a State may require the facility to employ other
qualified, licensed personnel.

“ii) ASSUMPTION OF WAIVER AUTHORITY BY SEC-
RETARY.—If the Secretary determines that a State has
shown a clear pattern and practice of allowing waivers
in the absence of diligent efforts by facilities to meet
the staffing requirements, the Secre shall assume
and excercise the authority of the State to grant
waivers.

“(5) REQUIRED TRAINING OF NURSE AIDES.—

“(A) IN GENERAL—A nursing facility must not use (on a
full-time, temporary, per diem, or other basis) any individ-
ual, who is not a licensed health professional (as defined in
subparagraph (E)), as a nurse aide in the facility on or after
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Ja:lfmary 1, 1990, for more than 4 months unless the individ-
ua —

“(i) has completed a training and competency evalua-
tion program, or a competency evaluation program,
approved by the State under subsection (eX1XA), and

‘(ii) is competent to provide such services.

“(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A nursing facilitf must provide, for
individuals used as a nurse aide by the facility as of July 1,
1989, for a competency evaluation program approved by the
State under su ion (e)1) and such Freparation as may
be necessary for the individual to complete such a program
by January 1, 1990.

“(C) CompeTENCY.—The nursing facility must not permit
an individual, other than in a training and competency
evaluation program approved by the State, to serve as a
nurse aide or provide services of a type for which the
individual has not demonstrated competency and must not
use such an individual as a nurse aide un{eas the facility
has inquired of the State registry established under subsec-
tion (eX2XA) as to information in the registry concerning
the individual.

“(D) RE-TRAINING REQUIRED.—For purposes of subpara-
graph (A), if, since an individual’s most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program.

“(E) REGULAR IN-SERVICE EDUCATION.—The nursing facil-
ity must provide such regular performance review and
regular in-service education as assures that individuals

as nurse aides are competent to perform services as
nurse aides, including training for individuals providing
nursing and nursing-related services to residents with cog-
nitive impairments.

“(F) NURSE AIDE DEFINED.—In this aph, the term
‘nurse aide’ means any individual pprzrw?grng nursing or
nursing-related services to residents in a nursing facility,
but does not include an individual—

‘(i) who is a licensed health professional (as defined
in subparagraph (3)), or

“(i1) who volunteers to provide such services without
monetary compensation.

“(G) LiCENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term ‘licensed health professional’ means a
physician, physician assistant, nurse practitioner, physical,
speech, or occupational therapist, reﬁiabered professional
nurse, licensed practical nurse, or licensed or certified
social worker.

“(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A nurs-
ing facility must—

“(A) require that the health care of every resident be
provided under the supervision of a physician;

‘(B) provide for having a physician available to furnish
necessary medical care in case of emergency; and
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“(C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2)) and the residents’ assessments (described in paragraph
(3)), as well as the results of any pre-admission screening
conducted under subsection (eX7).

“(7T) REQUIRED SOCIAL SERVICES.—In the case of a nursing

facility with more than 120 beds, the facility must have at least
one social worker (with at least a bachelor’s degree in social
work or similar professional qualifications) employed full-time
to provide or assure the provision of social services.

l‘(c)

EQUIREMENTS RELATING TO RESIDENTS' RIGHTS.—
(1) GENERAL RIGHTS.—
“(A) SpecIFIED RIGHTS.—A nursing facility must protect
and promote the rights of each resident, including each of
the following rights:

“(i) FRee cHOICE.—The right to choose a personal
attending physician, to be fully informed in advance
about care and treatment, to be fully informed in
advance of any changes in care or treatment that may
affect the resident’s well-being, and (except with re-
spect to a resident adjudged incompetent) to participate
in planning care and treatment or changes in care and
treatment.

“(il) FRee FrROM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involun seclusion, and any (physical or chemical
restraints imposed for purposes of discipline or conven-
ience and not required to treat the resident's medical
symptoms. Restraints may only be imposed—

“(I) to ensure the physical safety of the resident
or other residents, and

“II) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except
in emergency circumstances specified by the Sec-
retary) until such an order could reasonably be
obtained.

“(iii) Privacy.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

“(iv) ConrFiDENTIALITY.—The right to confidentiality
of Personal and clinical records.

‘(v) ACCOMMODATION OF NEEDS.—The right—

“(I) to reside and receive services with reason-
able accommodations of individual needs and pref-
erences, except where the health or safety of the
im:hividual or other residents would be endangered,
an

“(II) to receive notice before the room or room-
mate of the resident in the facility is changed.

“(vi) GriEVANCES.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may
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have, including those with respect to the behavior of
other residents.

“(vii) PARTICIPATION IN RESIDENT AND FAMILY
GrOUPS.—The right of the resident to organize and
participate in resident Frou in the facility and the
right of the resident’s family to meet in the facility
with the families of other residents in the facility.

&1 “(yiii) PARTICIPATION IN OTHER ACTIVITIES.—The
right of the resident to pnrt.icigate in social, religious,
and community activities that do not interfere with the
rights of other residents in the facility.

62 “(jx) EXAMINATION OF SURVEY RESULTS.—The right
to examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the
Secretary or a State with respect to the facility and any
plan of correction in effect with respect to the facility.

€3 “{x) OTHER RIGHTS.—Any other right established

" by the Secretary.
Clause (iii) shall not be construed as requiring the provision
of a private room.

“(B) NoTicE oF RIGHTS.—A nursing facility must—

“(i) inform each resident, orally and in writing at the
time of admission to the facility, of the resident’s legal
rights during the stay at the facility;

‘(ii) make available to each resident, upon reason-
able request, a written statement of such rights (which
statement is updated upon changes in such rights);

“(iii) inform each resident who is entitled to medical
assistance under this title—

‘“I) at the time of admission to the facility or, if
later, at the time the resident becomes eligible for
such assistance, of the items and services (includ-
ing those specified under section 1902(aX28)XB))
that are included in nursing facility services under
the State plan and for which the resident may not
be charged (except as permitted in section 1916),
and of those other items and services that the
facility offers and for which the resident may be
charged and the amount of the charges for such
items and services, and

“(II) of changes in the items and services de-
scribed in subclause (I) and of chan in the
charges imposed for items and services described in
that subclause; and

“(iv) inform each other resident, in wntmg before or
at the time of admission and periodically during the
resident’s stay, of services available in the facility and
of related charges for such services, including any
charges for services not covered under title XVIII or by
the facility’s basic per diem charge.

The written description of legal rights under this subtpara-
graph shall include a description of the protection of per-
sonal funds under paragrapgl (6) and a statement that a

# Copy read "' "(ix)".
“Copy read ' “'(x)".
®Copy read “ “(xil",
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resident may file a complaint with a State survey and
certification agency respecting resident abuse and neglect
and misappropriation of resident property in the facility.

“(C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case of a
resident adjudged incompetent under the laws of a State,
the rights of the resident under this title shall devolve
upon, and, to the extent judged necessary by a court of
competent jurisdiction, be exercised by, the person ap-
pointed under State law to act on the resident’s behalf.

‘D) Use OF PSYCHOPHARMACOLOGIC DRUGS.—Psycho-
pharmacologic drugs may be administered only on the
orders of a physician and only as part of a plan (included in
the written plan of care described in paragraph (2)) de-
signed to eliminate or modify the symptoms for which the
drugs are prescribed and only if, at least annually an
independent, external consultant reviews the appropriate-
ness of the drug plan of each resident receiving such drugs.

*(2) TRANSFER AND DISCHARGE RIGHTS.—

“(A) IN GENERAL.—A nursing facility must permit each
resident to remain in the facility and must not transfer or
discharge the resident from the facility unless—

“(i) the transfer or discharge is necessary to meet the
resident’s welfare and the resident’s welfare cannot be
met in the facility;

‘(ii) the transfer or discharge is appropriate because
the resident’s health has improved sufficiently so the
resident no longer needs the services provided by the
facility;

“(iii) the safety of individuals in the facility is
endangered;

“(iv) the health of individuals in the facility would
otherwise be endangered;

“(v) the resident has failed, after reasonable and
appropriate notice, to pay (or to have paid under this
title or title XVIII on the resident’s behalf) an allow-
able charge imposed by the facility for an item or
service requested by the resident and for which a
charg(e may be imposed consistent with this title and
title XVIII; or

“(vi) the facility ceases to operate.

In each %4 of the cases described in clauses (i) through (iv),
the basis for the transfer or discharge must be documented
in the resident’s clinical record. In the cases described in
clauses (i) and (ii), the documentation must be made by the
resident’s physician, and in the case described in clause (iv)
the documentation must be made by a physician. For pur-
poses of clause (v), in the case of a resident who becomes
eligible for assistance under this title after admission to the
facility, only charges which may be imposed under this title
shall be considered to be allowable.

‘(B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—

“(i) IN GENERAL.—Before effecting a transfer or dis-
charge of a resident, a nursing facility must—

¢ Copy read “In the each”.
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““T) notify the resident (and, if known, an imme-
diate family member of the resident or legal rep-
resentative) of the transfer or discharge and the
reasons therefor,

‘{II) record the reasons in the resident’s clinical
record (including any documentation required
under subparagraph (A)), and

‘YI11) include in the notice the items described in
clause (iii).

“(ii) TiMmiNG oF NoTICE.—The notice under clause (iXI)
must be made at lesst 30 days in advance of the
resident’s transfer or discharge except—

“(I) in a case described in clause (iii) or (iv) of
subparagraph (A);

“(II) in a case described in clause (ii) of subpara-

g;%gh (A), where the resident’s health improves

fﬁsc ciently to allow a more immediate transfer or

“(IID in a case described in clause (i) of subpara-

gscph (A), where a more immediate transfer or
i is necessitated by the resident’s urgent
medical needs; or

‘(IV) in a case where a resident has not resided
in the facility for 30 days.

In the case of such exceptions, notice must be given as
many days before the date of the transfer or discharge
as is practicable.

“(i11) ITEMS INCLUDED IN NoTICE.—Each notice under
clause (i) must include—

‘1) for transfers or discharges effected on or
after October 1, 1989, notice of the resident’s right
to appeal the transfer or discharge under the State
process established under subsection (e)3);

“(II) the name, mailing address, and telephone
number of the State long-term care ombudsman
(established under section 307(aX12) of the Older
Americans Act of 1965);

“(ITI) in the case of residents with developmental
disabilities, the mailing address and telephone
number of the agency responsibile for th:afrotec-
tion and advocacy system for developmentally dis-
abled individuals established under part C of the
Developmental Disabilities Assistance and Bill of

ights Act; and

(IV) in the case of mentally ill residents (as
defined in subsection (e7XGXi), the mailing ad-
dil:lss ?nd t1l:lalephn:|ne pumberd o:d the agency respti)_n-
sible for the protection an system for
mentally ill individuals establiah:? under the
pmm and Advocacy for Mentally Ill Individ-
u

“(C) ORIENTATION.—A nursing facility must provide suffi-
cient preparation and orientation to residents to ensure
safe and orderly transfer or discharge from the facility.

‘(D) NOTICE ON BED-HOLD POLICY AND READMISSION.—
“(i) NoTICE BEFORE TRANSFER.—Before a resident of a
nursing facility is transferred for hospitalization or
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therapeutic leave, a nursing facility must provide writ-
ten information to the resident and an immediate
family member or legal representative concerning—
“I) thae:-“rmvisions of the State plan under this
title regarding the period (if any) during which the
resident will be permitted under the State plan to
return and resume residence in the facility, and
“(II) the policies of the facility regarding such a
period, which policies must be consistent with
clause (iii).

“(ii) NoTICE UPON TRANSFER.—ALt the time of transfer
of a resident to a hospital or for therapeutic leave, a
nursing facility must provide written notice to the
resident and an immediate family member or legal
representative of the duration of any period described
in clause (i).

“(iii) PERMITTING RESIDENT TO RETURN.—A nursing
facility must establish and follow a written policy
under which a resident—

“(I) who is eligible for medical assistance for
nursing facility services under a State plan,
“(II) who is transferred from the facility for hos-
pitalization or therapeutic leave, and
“(III) whose hospitalization or therapeutic leave
exceeds a period paid for under the State plan for
the holding of a bed in the facility for the resident,
will be permitted to be readmitted to the facility imme-
diately upon the first availability of a bed in a
semiprivate room in the facility if, at the time of
readmission, the resident requires the services provided
by the facility.

“(3) AcCCESS AND VISITATION RIGHTS.—A nursing facility

must—

“(A) permit immediate access to any resident by any
representative of the Secretary, by any representative of
the State, by an ombudsman or agency described in
subclause (II), (IIT), or (IV) of paragraph (2XBXiii), or by the
resident’s individual physician;

‘(B) permit immediate access to a resident, subject to the
resident’s right to deny or withdraw consent at any time, by
immediate family or other relatives of the resident;

“(C) permit immediate access to a resident, subject to
reasonable restrictions and the resident’s right to deny or
withdraw consent at any time, by others who are visiting
with the consent of the resident;

‘D) permit reasonable access to a resident by any entity
or individual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

“(E) permit representatives of the State ombudsman (de-
scribed in paragraph (2)XB)iiiXII)), with the permission of
the resident (or the resident’'s legal representative) and
consirzt:nt with State law, to examine a resident’s clinical
records.

“(4) EQUAL ACCESS TO QUALITY CARE.—

“(A) IN GENERAL.—A nursing facility must establish and
maintain identical policies and practices regarding trans-
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fer, disch , and the provision of services required under
the Stateﬂ.g:n for all individuals regardless of source of
payment.

(B) CONSTRUCTION.—

‘(i) NOTHING PROHIBITING ANY CHARGES FOR NON-
MEDICAID PATIENTS.—Subparagraph (A) shall not be
construed as prohibiting a nursing facility from charg-
ing any amount for services furnished, consistent wit
the notice in paragraph (1XB) describing such charges.

‘(i) No ADDITIONAL SERVICES REQUIRED.—Subpara-
graph (A) shall not be construed as requiring a State to
offer additional services on behalf of a resident than
are otherwise provided under the State plan.

“(5) Apmissions Poricy.—
“(A) Apmissions.—With respect to admissions practices, a
nursi.ng facility must—

‘GXI) not require individuals applying to reside or
residing in the facility to waive their rights to benefits
under this title or title XVIII, (II) not require oral or
written assurance that such individuals are not eligible
for, or will not apply for, benefits under this title or
title XVIII, and (III) prominently display in the facility
written information, and provide to such individuals
oral and written information, about how to apply for
and use such benefits and how to receive refunds for
previous payments covered by such benefits;

““(i1) not require a third party tee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility; and

“(iii) in the case of an individual who is entitled to
medical assistance for nursing facility services, not
charge, solicit, accept, or receive, in addition to any
amount otherwise required to be paid under the State
plan under this title, any gift, money, donation, or
other consideration as a precondition of admitting (or
expediting the admission of) the individual to the facil-
ity or as a requirement for the individual’s continued
stay in the facility.

“(B) CONSTRUCTION.—

“(i) NO PREEMPTION OF STRICTER STANDARDS.—
Subparagraph (A) shall not be construed as preventing
States or political subdivisions therein from prohibit-
ing, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under the State plan with respect to admissions
practices of nursing facilities.

“(ii) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (AXii) shall not be construed as prevent-
ing a facility from requiring an individual, who has
legal access to a resident’s income or resources avail-
able to pay for care in the facility, to lf;ﬁn a contract
(without incurring personal financial liability) to pro-
vide payment from the resident’s income or resources
for such care.

“(iii) CHARGES FOR ADDITIONAL SERVICES REQUESTED.—
Subparagraph (AXiii) shall not be construed as prevent-
ing a facility from charging a resident, eligible for
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medical assistance under the State plan, for items or
services the resident has requested and received and
that are not specified in the State plan as included in
the term ‘nursing facility services’.

“(iv) BONA FIDE CONTRIBUTIONS.—Subparagraph
(A)iii) shall not be construed as prohibiting a nursing
facility from soliciting, accepting, or receiving a chari-
table, religious, or philanthropic contribution from an
organization or from a person unrelated to the resident
(or potential resident), but only to the extent that such
contribution is not a condition of admission, expediting
admission, or continued stay in the facility.

“(6) PROTECTION OF RESIDENT FUNDS.—

“A) IN GENERAL.—The nursing facility—

“(i) may not require residents to deposit their per-
sonal funds with the facility, and

““(ii) once the facility accepts the written authoriza-
tion of the resident, must hold, safeguard, and account
for such personal funds under a system established and
main}:‘.ained by the facility in accordance with this para-

aph.

“(B) MANAGEMENT OF PERSONAL FUNDS.—Upon a facility’s
acceptance of written authorization of a resident under
subparagraph (AXii), the facility must manage and account
for the personal funds of the resident deposited with the
facility as follows:

‘(i) DeposiT.—The facility must deposit any amount
of personal funds in excess of $50 with respect to a
resident in an interest bearing account (or accounts)
that is separate from any of the facility’s operating
accounts and credits all interest earned on such sepa-
rate account to such account. With respect to any other
personal funds, the facility must maintain such funds
in a non-interest bearing account or petty cash fund.

“(ii)) ACCOUNTING AND RECORDS.—The facility must
assure a full and complete separate accounting of each
such resident’s personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of the
resident) reasonable access to such record.

“(iii) NoricE oF CERTAIN BALANCES.—The facility
must notify each resident receiving medical assistance
under the State plan under title XIX when the amount
in the resident’s account reaches $200 less than the
dollar amount determined under section 1611(a)3)XB)
and the fact that if the amount in the account (in
addition to the value of the resident’s other nonexempt
resources) reaches the amount determined under such
section the resident may lose eligibility for such medi-
cal assistance or for benefits under title XV1.

“(iv) CONVEYANCE UPON DEATH.—Upon the death of a
resident with such an account, the facility must convey
promptly the resident’s personal funds (and a final
accounting of such funds) to the individual administer-
ing the resident’s estate.
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‘C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents ’;iyeposited with the facility.

‘D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
facility may not impose a charge against the personal funds
of a resident for any item or service for which payment is
made under this title or title XVIII.

“(d) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER

MATTERS.—

(1) ADMINISTRATION.—

“(A) IN GENERAL.—A nursing facility must be adminis-
tered in a manner that enab it to use its resources
effectively and efficiently to attain or maintain the highest
practicable physical, mental, and psychosocial well-being of
each resident (consistent with requirements established
under subsection (f}5)).

“(B) Requirep NoTices.—If a change occurs in—

“(i) the persons with an ownership or control interest
(as defined in section 1124(a)X3)) in the facility,

“(ii) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of
the facility,

“(iii) the corporation, association, or other company
responsible for the management of the facility, or

“(iv) the individual who is the administrator or direc-
tor of nursing of the facility,

the nursing facility must provide notice to the State agency
responsible for the licensing of the facility, at the time of
the change, of the change and of the identity of each new
plerson, company, or individual described in the respective
clause.

“(C) NURSING FACILITY ADMINISTRATOR.—The adminis-
trator of a nursing facility must meet standards established
by the Secretary under subsection (fX4).

“(2) LICENSING AND LIFE SAFETY CODE.—

“(A) LicensING.—A nursing facility must be licensed
under applicable State and local law.

“(B) SAFETY CODE.—A nursing facility must meet
such provisions of such edition (as specified by the Sec-
retary in regulation) of the Life Safety Code of the National
Fire Protection Association as are applicable to nursing
homes; except that—

‘(i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver would
not adversely affect the health and safety of residents
or Personnel, and

“(ii) the l.tprm'isi@na of such Code shall not apply in
any State if the Secretary finds that in such State there
is 1n effect a fire and safety code, imposed by State law,
which adequately protects residents of and personnel in
nursing facilities.

“(3) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVIRON-
MENT.—A nursing facility must—
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“(A) establish and maintain an infection control program
designed to provide a safe, sanitary, and comfortable
environment in which residents reside and to help prevent
th(:i development and transmission of disease and infection,
an

“(B) be designed, constructed, equipped, and maintained
in a manner to protect the health and safety of residents,
personnel, and the general public.

“(4) MISCELLANEOUS.—

“(A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS
AND PROFESSIONAL STANDARDS.—A nursing facility must
operate and provide services in compliance with all ap-
plicable Federal, State, and local laws and regulations
(including the requirements of section 1124 and with
aocepted professional standards and principles which apply

Profess:onals providing services in such a facility.

(B) OrHER.—A nursing facility must meet such other
requirements relating to the health and safety of residents
or relating to the physlcal facilities thereof as the Secretary
may find necessary.

(c) STATE REQUIREMENTS Rmmc 10 NURSING FaciLiTy REQUIRE-
42 USC 1896r.  MENTS.—Section 1919 of such Act is further amended by adding at
the end the following new subsection:

“(e}

StaTE ReQUIREMENTS RELATING TO Numsing Faciury

REQUIREMENTS.—As a condition of approval of 8% its plan under this
title, a State must provide for the following:

‘(1) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING AND

COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—The State must—

“(A) by not later than September 1, 1988, specify those
training and competency evaluation programs, and those
competency evaluation programs, that the State approves
for purposes of subsection (bX5) and that meet the require-
ments established under clause (i) or (ii) of subsection
(fX2)A), and

“(B) by not later than September 1, 1990, provide for the
review and reapproval of such programs, at a frequency and
using a methodology consistent with the requirements
established under subsection (fX2)(AXiii).

The failure of the Secre to establish requirements under
subsection (fX2) shall not relieve any State of its responsibility
under this paragraph.

“(2) NURSE AIDE REGISTRY.—

“(A) IN GENERAL.—By not later than January 1, 1989, the
State shall establish and maintain a registry of all individ-
uals who have satisfactorily completed a nurse aide train-
ing and competency evaluation program, or a nurse aide
competency evaluation program, approved under para-
graph (1) in the State.

‘(B) INFORMATION IN REGISTRY.—The registry under
subparagraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (g(1XC) of
resident neglect or abuse or misappropriation of resident

85 Copy read "approval its".
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property involving an individual listed in the registry, as
well as any brief statement of the individual disputing the
findings. In the case of inquiries to the registry concerning
an individual listed in the registry, any information dis-
closed concerning such a ﬁndmg‘ g:all also include disclo-
sure of any such statement in the registry relating to the
finding or a clear and accurate summary of such a
statement.

“(3) STATE APPEALS PROCESS FOR TRANSFERS.—The State, for
transfers from nursing facilities effected on or after October 1,
1989, must provide for a fair mechanism, meeting the guidelines
established under subsection (fX3), for hearing appeals on trans-
fers of residents of such facilities; but the failure of the Sec-
retary to establish such guidelines under such subsection shall
not relieve any State of its responsibility under this paragraph.

“(4) NURSING FACILITY ADMINISTRATOR STANDARDS.—By not
later than July 1, 1989, the State must have implemented and
enforced the nursing facility administrator standards developed
under subsection (f{4) respecting the qualification of adminis-
trators of nursing facilities.

“(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRUMENT.—
Effective July 1, 1990, the State shall specify the instrument to
be used by nursing facilities in the State in complying with the
;zquirement of subsection (b)X3XAXiii). Such instrument shall

“(A) one of the instruments designated under subsection
(fX6)XB), or

“(B) an instrument which the Secretary has approved as
being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines speci-
fied by the Secretary under subsection (f}(6)A).

“(6) NoTICE OF MEDICAID RIGHTS.—Each State, as a condition of
approval of its plan under this title, effective April 1, 1988, must
develop (and periodically update) a written notice of the rights
and obligations of residents of nursing facilities (and spouses of
such residents) under this title.

“(T) STATE REQUIREMENTS FOR PREADMISSION SCREENING AND
RESIDENT REVIEW.—

“(A) PreaDMIssiON SCREENING.—Effective January 1,
1989, the State must have in effect a preadmission screen-
ing program, for making determinations (using any criteria
developed under subsection (fX8)) described in subsection
(b)X3XF) for mentally ill and mentally retarded individuals
(as defined in subparagraph (G)) who are admitted to nurs-
ing facilities on or after January 1, 1989. The failure of the
Secre to develop minimum criteria under subsection
(fX8) shall not relieve any State of its responsibility to have
a pmadmms1on screening program under this subparagraph
or to perform resident reviews under subparagraph (B).

*(B) STATE REQUIREMENT FOR ANNUAL RESIDENT REVIEW.—

“(i) FOR MENTALLY ILL RESIDENTS.—As of April 1,
1990, in the case of each resident of a nursing acilit}r
who is mentally ill, the State mental health authori
must review and determine (using any criteria devel-
oped under subsection (fX8) and based on an independ-
ent physical and mental evaluation performed bv a
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person or entity other than the State mental health
authority)—

“(I) whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an inpatient
psychiatric hospital for individuals under age 21
(as described in section 1905(h)) or of an institution
for mental diseases providing medical assistance to
individuals 65 years of age or older; and

“(II) whether or not the resident requires active
treatment for mental illness.

“(ii) FOR MENTALLY RETARDED RESIDENTS.—As of April
1, 1990, in the case of each resident of a nursing facility
who is mentally retarded, the State mental retardation
or developmental disability authority must review and
determine (using any criteria developed under sub-
section (fX8))—

“I) whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an intermediate
care facility described under section 1905(d); and

“(II) whether or not the resident requires active
treatment for mental retardation.

“(iii) FREQUENCY OF REVIEWS.—

“(I) ANNuAL.—Except as provided in subclauses
(I1) and (III), the reviews and determinations under
clauses (i) and (ii) must be conducted with respect
to each mentally ill or mentally retarded resident
not less often than annually.

‘“(II) PREADMISSION REVIEW CASES.—In the case of
a resident subject to a preadmission review under
subsection (b)X3)F), the review and determination
under clause (i) or (ii) need not be done until the
resident has resided in the nursing facility for 1
year.

“(IIT) InrmAL REVIEW.—The reviews and deter-
minations under clauses (i) and (ii) must first be
conducted (for each resident not subject to
preadmission review under subsection (b)3)XF)) by
not later than April 1, 1990.

“(C) RESPONSE TO PREADMISSION SCREENING AND RESIDENT
REVIEW.—As of April 1, 1990, the State must meet the
following requirements:

‘(1) LONG-TERM RESIDENTS NOT REQUIRING NURSING
FACILITY SERVICES, BUT REQUIRING ACTIVE TREATMENT.—
In the case of a resident who is determined, under
subparagraph (B), not to require the level of services
provided a nursing facility, but to require active
treatment for mental illness or mental retardation, and
who has continuously resided in a nursing facility for
at least 30 months before the date of the determination,
the State must, in consultation with the resident’s
family or legal representative and care-givers—
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‘“I) inform the resident of the institutional and
noninstitutional alternatives covered under the
State plan for the resident,

‘(II) offer the resident the choice of remaining in
the facility or of receiving covered services in an
alternative appropriate institutional or noninstitu-
tional setting,

“(III) clarify the effect on eligibility for services
under the State plan if the resident chooses to
leave the facility (including its effect on readmis-
sion to the facility), and

“(IV) regardless of the resident’s choice, provide
for (or arrange for the provision of) such active
E};eatment for the mental illness or mental retarda-

on.

A State shall not be denied payment under this title for
nursing facility services for a resident described in this
clause because the resident does not require the level of
services provided by such a facility, if the resident
chooses to remain in such a facility.

“(ii) OTHER RESIDENTS NOT REQUIRING NURSING FACIL-
ITY SERVICES, BUT REQUIRING ACTIVE TREATMENT.—In
the case of a resident who is determined, under
subparagraph (B), not to require the level of services
provided by a nursing facility, but to require active
treatment for mental illness or mental retardation, and
who has not continuously resided in a nursing facility
for at least 30 months before the date of the determina-
tion, the State must, in consultation with the resident’s
family or legal representative and care-givers—

“(I) arrange for the safe and orderly discharge of
the resident from the facility, consistent with the
requirements of subsection (cX2),

“(II) prepare and orient the resident for such
discharge, and

“(III) provide for (or arrange for the provision of)
such active treatment for the mental illness or
mental retardation,

“(iii) RESIDENTS NOT REQUIRING NURSING FACILITY
SERVICES AND NOT REQUIRING ACTIVE TREATMENT.—In
the case of a resident who is determined, under
sub ph (B), not to require the level of services
provided by a nursing facility and not to require active
treatment for mental illness or mental retardation, the
State must—

“(I) arrange for the safe and orderly discharge of
the resident from the facility, consistent with the
rec!uirements of subsection (c)2), and

“(Il) prepare and orient the resident for such
discharge.

“(D) DENIAL OF PAYMENT WHERE FAILURE TO CONDUCT
PREADMISSION SCREENING.—No payment may be made
under section 1903(a) with respect to nursing Kacilit.y serv-
ices furnished to an individual for whom a determination is
required under subsection (b)3XF) or subparagraph (B) but
for whom the determination is not made.
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“(E) PERMITTING ALTERNATIVE DISPOSITION PLANS.—With
respect to residents of a nursing facility who are mentally
retarded or mentally ill and who are determined under
subparagraph (B) not to require the level of services of such
a facility, but who require active treatment for mental
illness or mental retardation, a State and the nursing
facility shall be considered to be in compliance with the
requirement of this paragraph if, before October 1, 1988,
the State and the Secretary have entered into an agree-
ment relating to the disposition of such residents of the
facility and the State is in compliance with such agreement.
Such an agreement may provide for the disposition of the
residents after the date specified in subparagraph (C).

“(F) AppeEAaLs PROCEDURES.—Each State, as a condition of
approval of its plan under this title, effective January 1,
1959, must have in effect an appeals process for individuals
adversely affected by determinations under subparagraph
(A) or (B).

‘(G) DerFiNtTIONS.—In this paragraph and in subsection
(bX3XF):

“(i) An individual is considered to be ‘mentally ill’ if
the individual has a primary or secondary diagnosis of
mental disorder (as defined in the Diagnostic and
Statistical Manual of Mental Disorders, 3rd edition)
and does not have a primary diagnosis of dementia
(including Alzheimer’s disease or a related disorder).

“(ii) An individual is considered to be ‘mentally re-
tarded’ if the individual is mentally retarded or a
person with a related condition (as described in section
1905(d)).

“(iii) The term ‘active treatment’ has the meaning
given such term by the Secretary in regulations, but
does not include, in the case of a resident of a nursing
facility, services within the scope of services which the
facility must provide or arrange for its residents under
subsection (b)4).

‘(f) RESPONSIBILITIES OF SECRETARY RELATING TO NURSING FAcIL-
1TY REQUIREMENTS.—

“(1) GENERAL RESPONSIBILITY.—It is the duty and responsibil-

ity of the Secretary to assure that requirements which govern
the provision of care in nursing facilities under State plans
approved under this title, and the enforcement of such require-
ments, are adequate to protect the health, safety, welfare, and
rights of residents and to promote the effective and efficient use

O

ublic moneys.

‘(2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COM-

PETENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—

‘“(A) In GENERAL.—For purposes of subsections (bX5) and
(eX1XA), the Secretary shall establish, by not later than
July 1, 1988—

“(i) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing requirements relating to (I) the areas to be covered
in such a program (including at least basic nursing
skills, personal care skills, cognitive, behavioral and
social care, basic restorative services, and residents’
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rights), content of the curriculum, (II) minimum hours
of initial and ongoing training and retraining (includ-
ing not less than 75 hours in the case of initial train-
ing), (III) qualifications of instructors, and (IV)
procedures for determination of competency;

“(ii) requirements for the approval of nurse aide
competency evaluation programs, including require-
ment relating to the areas to be covered in such a
program, including at least basic nursing skills, per-
sonal care skills, cognitive, behavioral and social care,
basic restorative services, and residents’ rights, and
procedures for determination of competency;

‘(iii) requirements respecting the minimum fre-
quency and methodol to be used by a State in
reviewing such programs' compliance with the require-
ments for such programs.

“(B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

“(i) may permit approval of programs offered by or in
facilities, as well as outside facilities (including em-
ployee organizations), and of programs in effect on the
date of the enactment of this section;

“(ii) shall permit a State to find that an individual
who has completed (before January 1, 1989) a nurse
aide training and competency evaluation program shall
be deemed to have completed such a program approved
under subsection (b)5) if the State determines that, at
the time the program was offered, the program met the
requirements for approval under such paragraph; and

“(iii) shall prohigit approval of such a program—

(1) offered by or in a nursing facility which has
been determined to be out of compliance with the
requirements of subsection (b), (c), or (d), within the
previous 2 years, or

“(II) offered by or in a nursing facility
unless the State makes the determination, upon an
individual's completion of the program, that the
individual is competent to provide nursing and
nursing-related services in nursing facilities.

A State may not delegate its responsibility under
clause (iii)II) to the nursing facility.

“(3) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS.—For purposes of subsections (c)X2)B)iii) and (e)X3),
by not later than October 1, 1988, the Secretary shall establish
guidelines for minimum standards which State appeals proc-
esses under subsection (e)X3) must meet to provide a Eae:: mecha-
nism for hearing appeals on transfers of residents from nursing
facilities.

“(4) SECRETARIAL STANDARDS QUALIFICATION OF ADMINISTRA-
Tors.—For purposes of subsections (dX1)C) and (eX4), the Sec-
retary shall develop, by not later than March 1, 1988, standards
to be applied in assuring the qualifications of administrators of
nursing facilities.

“(5) CRITERIA FOR ADMINISTRATION.—The Secretary shall
establish criteria for assessing a nursing facility’s compliance
with the requirement of subsection (dX1) with respect to—

“(A) its governing body and management,
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‘“(B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
nursing facilities,

“(C) disaster preparedness,

“(D) direction of medical care bfr a physician,

“(E) laboratory and radiological services,

“(F) clinical records, and

*(G) resident and advocate participation.

‘“(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND

INSTRUMENTS.—The Secretary shall—

“(A) not later than January 1, 1989, specify a minimum
data set of core elements and common definitions for use by
nursing facilities in conducting the assessments required
under subsection (bX3), and establish guidelines for utiliza-
tion of the data set; and

“(B) by not later than April 1, 1990, designate one or
more instruments which are consistent with the specifica-
tion made under subparagraph (A) and which a State may
specify under subsection (e)5XA) for use by nursing facili-
ties in complying with the requirements of subsection
(bX3XAXiii).

“(7) LIST OF ITEMS AND SERVICES FURNISHED IN NURSING FACILI-

TIES NOT CHARGEABLE TO THE PERSONAL FUNDS OF A RESIDENT.—

“(A) REGULATIONS REQUIRED.—Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month
to begin after the date of enactment of this section, that
define those costs which may be charged to the personal
funds of patients in nursing facilities who are individuals
receiving medical assistance with respect to nursing facility
services under this title and those costs which are to be
included in the payment amount under this title for nurs-
mg facility services.

‘(B) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in that subpara-
graph, in the case of a resident of a nursing facility who is
eligible to receive benefits for nursing facility services
under this title, for purposes of section 1902(a)}28)XB), the
Secretary shall be deemed to have promulgated regulations
under this par ec[.rh which provide that the costs which
may not be charged to the personal funds of such resident
(and for which payment is considered to be made under this
title) do not include, at a minimum, the costs for routine
t}genional hygiene items and services furnished by the

acility.

‘(8) FEDERAL MINIMUM CRITERIA AND MONITORING FOR

PREADMISSION SCREENING AND RESIDENT

REVIEW.—
“(A) MiNnmMuM cRITERIA.—The Secretary shall develop, by
not later than October 1, 1988, minimum criteria for States
to use in making determinations under subsections (b)3XF)
and (eX7XB) and in permitting individuals adversely af-
fected to ap such determinations, and shall notify the
States of such criteria.
‘B) MONITORING COMPLIANCE.—The Secretary shall
review, in a sufficient number of cases to allow reasonable
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inferences, each State's compliance with the requirements
of subsection (eXT)C)ii) (relating to discharge and place-
ment for active treatment of certain residents).

(9) ¢ CRITERIA FOR MONITORING STATE WAIVERS.—The Sec-
retary shall develop, by not later than October 1, 1988, criteria
and procedures for monitoring State performances in granting
waivers pursuant to subsection (b)(4)CXii)."”.

(b) INCORPORATING REQUIREMENTS INTO STATE PLAN.—

(1) IN cENErAL—Section 1902(a) of such Act (42 US.C.
1396a(a)) is amended—

(A) in paragraph (13XA), by inserting “‘which, in the case
of nursing facilities, take into account the costs of comp
ing with subsections (b) (other than paragraph (3)(1‘!)
thereof), (c), and (d) of section 1919 and provide (in the case
of a nursing facility with a waiver under section
1919(b)X4)C)ii)) for an appropriate reduction to take into
account the lower costs (if any) of the facility for nursing
care,” after “State” the second place it appears; and

(B) by amending paragraph (28) to read as follows:

*(28) provide—

“(A) that any nursing facility receiving payments under
such plan must satisfy all the requirements of subsections
(b) through (d) of section 1919 as they apply to such
facilities;

“(B) for including in ‘nursing facility services’ at least the
items and services specified (or deemed to be specified) by
the Secretary under section 1919%(f)(7) and making available
upon request a description of the items and services so
included;

“(C) for procedures to make available to the public the
data and methodology used in establishing payment rates
for nursing facilities under this title; and

“(D) for compliance (by the date specified in the respec-
tive sections) with the requirements of—

“(i) section 1919(f) (relating to implementation of
nursing facility requirements, including paragraph
(6)(B), relating to specification of resident assessment
instrument);

“(ii) section 1919(g) (relating to responsibility for
survey and certification of nursing facilities); and

“(ii1) sections 1919(h)}2)B) and 1919(h)2XD) (relating
to establishment and application of remedies);”.

(2) STATE PLAN AMENDMENT REQUIRED.—A plan of a State 42 USC 1396a
under title XIX of the Social Security Act shall not be consid- note.
ered to have met the requirement of section 1902(a)(13)(A) of the
Social Security Act (as amended by paragraph (1XA) of thls
subsection), as of the first day of a Federal fiscal year
on or after October 1, 1990), unless the State has submltted to
the Secretary of Health and Human Services, as of April 1
before the fiscal year, an amendment to such State plan to
provide for an appropriate adjustment in payment amounts for
nursi facility services furnished during the Federal fiscal
year. The Secretary shall, not later than September 30 before
the fiscal year concerned, review each such plan amendment for

8¢ Copy read " "'(8)".
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compliance with such requirement and by such date shall ap-
prove or disapprove each such amendment. If the Secretary
disapproves such an amendment, the State shall immediately
submit a revised amendment which meets such requirement.
The absence of approval of such a plan amendment does not
relieve the State or any nursing facility of any obligation or
requirement under title XIX of the Social Security Act (as
amended by this Act).

(c) EvaLuarioN.—The Secretary of Health and Human Services
shall evaluate, and report to Congress by not later than January 1,
1993, on the implementation of the resident assessment process for
residents of nursing facilities under the amendments made by this
section.

(d) FunpiNnGg.—

(1) IN GeNeEraL.—Section 1903(a)2) of such Act (42 U.S.C.
1396b(a)2)) is amended—

(A) by inserting “(A)" after ‘(2)”, and

(B) by adding at the end the following new subpara-
graphs:

“(B) notwithstanding paragraph (1) or subparagraph (A), with
respect to amounts expended for nursing aide training and
competency evaluation programs, and competency evaluation
programs, described in section 1919(e)(1), regardless of whether
the pro%rams are provided in or outside nursing facilities or of
the skill of the personnel involved in such programs, an amount
equal to 50 percent of so much of the sums expended during
such quarter (as found necessary by the Secretary for the proper
and efficient administration of the State plan) as are attrib-
utable to such programs; plus

“(C) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Sec-
retary for the proper and efficient administration of the State
plan) as are attributable to preadmission screening and resident
r(i:vi?,w activities conducted By the State under section 1919(e)(7);
plus”.

(2) ENHANCED FUNDING FOR NURSE AIDE TRAINING.—For cal-
endar quarters during fiscal years 1988 and 1989, with respect
to payment under section 1903(a)2)(B) of the Social Security Act
to a State for additional amounts expended by the State under
its plan approved under title XIX of such Act for nursing aide
training and competency evaluation programs, and competency
evaluation programs, described in section 1919(e)(1) of such title,
any reference to “50 percent” is deemed a reference to the sum
of the Federal medical assistance percentage (determined under
section 1905(b) of such Act) plus 25 percentage points, but not to
exceed 90 percent.

(e) RevisioN oF Previous DerFiNiTiONS.—Section 1905 of such Act
(42 U.S.C. 1396d) is amended—

(1) by amending subsection (c) to read as follows:

19'1‘5;?} )lf:or definition of the term ‘nursing facility’, see section
a).”;

(2) in subsection (d)—

(A) by striking “intermediate care facility services” and
inserting “intermediate care facility for the mentally re-
tarded”,

(B) by striking “may include services in a public” and
inserting ‘“means an”,
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(C) in paragraph (3), by inserting “in the case of a public
institution,” after “(3)”;
(3) in subsection (f), by striking ‘“‘skilled” each place it
appears; and
(4) by striking subsection (i).

() MakinG CoveERAGE oF NURrsSING FaciLiTy SERvVICES MANDATORY
FOR ApuLrs.—Section 1905(a)4XA) of such Act (42 U.S.C.
1396d(a)4XA)) is amended by striking “skilled”.

(g) ELiMINATION OF PAYMENT DIFFERENTIAL.—Section 1903 of such
Act (42 U.S.C. 1396b) is amended—

(1) by striking subsection (h), and
. (23311 subsection (aX1), by striking “, (h), and” and inserting
an

(h) CrArFYING TERMINOLOGY.—(1) Section 1902(a)10) of such Act
(42 U.S.C. 1396a(a)(10)) is amended—

(A) in subparagraph (A)iiXVI), by strikmg “skilled” and by
}nselrting “for the mentally retarded” after “intermediate care

acl 1ty

(B) in subparagraph (CXiv), b;r striking “intermediate care
faclhty :i;enﬂces ’ and inserting “in an intermediate care facil-
ity”; an

(CJ in subparagraph (D), by striking “skilled”.

(2) Section 1902(a)X13) of such Act (42 U.S.C. 1396a(a)13)) is
amended—

(A) in subparagraph (A), by striking “, skilled nursing facility,
and intermediate care facility services” and inserting “services,
nursing facility services, and services in an intermediate care
facility for the mentally retarded”; ®7

(B) in subparagraph (A), by strlkmg , skilled nursing facility,
and intermediate care facility and” and inserting ‘“nursing
fac‘llhty, and intermediate care facility for the mentally retarded
an "

(C) in subparagraph (C), by striking “skilled nursing facilities
and intermediate care facilities” and inserting “nursing facili-
ties”; and

(D) in subparagraph (D)—

(i) by striking ‘“skilled nursing facility or intermediate
care facility” and inserting “nursing facility”, and

(ii) by striking “skilled nursing facility services or inter-
mediate care facility services” and inserting “nursing facil-
ity services”.

(3) Section 1902(a)30)B) of such Act (42 U.S.C. 1396a(a)30)XB)) is
amended by striking ‘“skilled nursing facility, intermediate care
facility,” each place it appears and inserting “intermediate care
facility for the mentally retarded,”

(4) Section 1902(e}3)B)i) of such Act (42 U.S.C. 1396a(e)X3)BX1)) is
amended by striking “slulled nursing facility, or intermediate care
facility” and inserting ‘nursing facility, or intermediate care facil-
ity for the mentally retarded”.

) diﬁctmn 1902(eX9) of such Act (42 U.S.C. 1396a(eX9)) is

amended—

(A) in subparagraph (AXiii), by striking “skilled nursing facil-
ity, or intermediate care facility,” and inserting “nursing facil-
ity, or intermediate care facility for the mentally retarded” and

7 Copy read “retarded”,”.
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(B) in subparagraph (B), by striking “skilled nursing facilities,
or intermediate care facilities’” and inserting “nursing facilities,
or intermediate care facilities for the mentally retarded”.

(6) Section 1905(a) of such Act (42 U.S.C. 1396d(a)) is amended—

(A) in paragraph (5), by striking “skilled”,

(B) in paragraph (14), by striking “, skilled nursing facility
services, and intermediate care facility services” and inserting
“and nursing facility services”, and

(C) in paragraph (15), by striking “intermediate care facility
services (other than such services” and inserting “services in an
irﬁtermediate care facility for the mentally retarded (other
than'.

(7) Section 1128B of such Act (42 U.S.C. 1320a-7b) is amended—

(A) in subsection (c), by striking “intermediate care facility”
and inserting "nursing facility, intermediate care facility for
the mentally retarded”’, and

(B) in subsection (dX2)XA), by striking “skilled nursing facility,
or intermediate care facility” and inserting “nursing facility, or
intermediate care facility for the mentally retarded’’.

(8) Section 1911 of such Act (42 U.S.C. 1396)) is amended by
striking “, intermediate care facility, or skilled nursing facility’
each place it appears and inserting “or nursing facility”.

(9) Section 1913 of such Act (42 U.S.C. 13961) is amended—

(A) in the heading, by striking “SKILLED NURSING AND INTER-
MEDIATE CARE SERVICES' and inserting “NURSING FACILITY SERV-
ICES”;

(B) in subsection (a)—

(i) by striking “skilled nursing facility services and inter-
mediate care facility services” and inserting “nursing facil-
ity services”, and

(ii) by inserting before the period at the end the following:
“and which, with respect to the provision of such services,
meets the requirements of subsections (b) through (d) of
section 1919";

(C) in subsection (b)(1)—

(i) by striking “skilled nursing or intermediate care facil-
ity services” and inserting “nursing facility services”, and

(ii) by striking “skilled nursing and intermediate care
facilities” and inserting “nursing facilities”; and

(D) in subsection (b)(3), by striking “skilled nursing or inter-
mediate care facility services” and inserting “nursing facility
services’.

(10) Section 1915(c) of such Act (42 U.S.C. 1396n(c)) is amended—

(A) in paragraph (1), by striking “skilled nursing facility or
intermediate care facility” and inserting "nursing facility or
intermediate care facility for the mentall;; retarded”;

(B) in paragraph (2)XBXi), by striking “, skilled nursing facil-
ity, or intermediate care facility services”” and inserting “serv-
ices, nursing facility services, or services in an intermediate
care facility for the mentally retarded”;

(C) in paragraph (2)(B), by striking “need” and all that follows
up to the semicolon and inserting “need for inpatient hospital
services, nursing facility services, or services in an intermediate
care facility for the mentally retarded”’;

(D) in paragraph (2)(C), by striking “or skilled nursing facility
or intermediate care facility” and inserting “, nursing facility,
or intermediate care facility for the mentally retarded”;
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(E) in paragraph (2)XC), by striking “or skilled nursing facility
or intermediate care facility services” and inserting “, nursing
facility services, or services in an intermediate care facility for
the mentally retarded”;

(F) in paragraph (5), by striking “skilled nursing facility or
intermediate care facility” and inserting “nursing facility or
intermediate care facility for the mentally retarded’; and

(G) in paragraph (7), by striking “or in skilled nursing or
intermediate care facilities” and inserting “, nursing facilities,
or intermediate care facilities for the mentally retarded”.

(11) Section 1916 of such Act (42 U.S.C. 1396m) is amended, in 42 USC 139%o.
subsections (a}2)C) and (b)X2)C), by striking “skilled nursing facil-
ity, intermediate care facility” and inserting “nursing facility, inter-
mediate care facility for the mentally retarded”.

(12) Section 1917 of such Act (42 U.S.C. 1396p), as amended by this
title, is further amended—

(A) in subsections (a)(1XBXi) and (c)2)BXi), by striking
“skilled nursing facility, intermediate care facility” and insert-
ing “nursing facility, intermediate care facility for the mentally
retarded”, and

(B) in subsection (cX3)A), by striking “skilled”.

(i) UtiLizaTion REviEw.—Section 1903(1(4) of such Act (42 U.S.C.
1396b(iX4)) is amended by striking “or skilled nursing facility” each
place it appears.

(j) TecHNICAL AssiISTANCE.—The Secretary of Health and Human 42 USC 139%a
Services shall, upon request by a State, furnish technical assistance note:
with respect to the development and implementation of reimburse-
ment methods for nursing facilities that take into account the case
mix of residents in the different facilities.

(k) REPORT ON STAFFING REQUIREMENTS.—The Secretary of Health 42 USC 1396r
and Human Services shall report to Congress, by not later than note.
January 1, 1993, on the progress made in implementing the nursing
facility staffing requirements of subparagraph (C) of section
1919(bX4) of the Social Security Act (as amended by subsection (a) of
this section), including the number and types of waivers approved
under subparagraph (C)(ii) of such section and the number of facili-
ties which have received waivers.

(1) ConFOorRMING AMENDMENT.—Section 9516(c) of the Consolidated
Omnibus Budget Reconciliation Act of 1985 is amended by striking 42 USC 1396r-3
“section 1919" and inserting “section 1922”. note.

SEC. 4212. SURVEY AND CERTIFICATION PROCESS.

(a) In GeENERAL.—Section 1919 of the Social Security Act, as
inserted by section 4211, is amended by adding at the end the
following new subsection:

“(g) SURVEY AND CERTIFICATION PROCESS.—

“(1) STATE AND FEDERAL RESPONSIBILITY.—

“(A) IN GENERAL.—Under each State plan under this title,
the State shall be responsible for certifying, in accordance
with surveys conducted under paragraph (2), the compli-
ance of nursing facilities (other than facilities of the State)
with the requirements of subsections (b), (c), and (d). The
Secretary shall be responsible for certifying, in accordance
with surveys conducted under paragraph (2), the compli-
ance of State nursing facilities with the requirements of
such subsections.
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“(B) EbpucaTioNaL PROGRAM.—Each State shall conduct
periodic educational programs for the staff and residents
(and their representatives) of nursing facilities in order to
present current regulations, procedures, and policies under
this section.

“(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NEGLECT
AND ABUSE AND MISAPPROPRIATION OF RESIDENT PROPERTY.—
The State shall provide, through the agency responsible for
surveys and certification of nursing facilities under this
subsection, for a process for the receipt, review, and inves-
tigation of allegations of neglect and abuse and misappro-
priation of resident ro;l)'lertg by a nurse aide of a resident in
a nursing facility. If the State finds, after notice to the
nurse aide involved and a reasonable opportunity for a
hearing for the nurse aide to rebut allegations, that a nurse
aide whose name is contained in a nurse aide registry has
neglected or abused a resident or misappropriated resident
property in a facility, the State shall notify the nurse aide
and the registry of such ﬁndin%.

“(D) ConstrUCTION.—The failure of the Secretary to
establish standards under subsection (f) shall not relieve a
State of its responsibility under this subsection.

“(2) SURVEYS.—

‘“(A) ANNUAL STANDARD SURVEY.—

“(i) IN ceNeErAL.—Each nursing facility shall be sub-
ject to a ®8 standard survey, to be conducted without
any prior notice to the facility. Any individual who
notifies (or causes to be notified) a nursing facility of
the time or date on which such a survey is scheduled to
be conducted is subject to a civil money penalty of not
to exceed $2,000. The Secretary shall provide for im-
position of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A. The Secretary
shall review each State's procedures for scheduling and
conduct of standard surveys to assure that the State
has taken all reasonable steps to avoid giving notice of
such a survey through the scheduling procedures and
the conduct of the surveys themselves.

“(ii) ConTENTS.—Each standard survey shall include,
for a case-mix stratified sample of residents—

“(I) a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabilitative care, dietary and nutrition services,
activities and social participation, and sanitation,
infection control, and the physical environment,

“(II) written plans of care provided under subsec-
tion (bX2) and an audit of the residents’ assess-
ments under subsection (b)3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

‘(III) a review of compliance with residents’
rights under subsection (c).

“(ili) FREQUENCY.—

58 Copy read “to an standard".
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‘“I) IN GeNERAL.—Each nursing facility shall be
subject to a standard survey not later than 15
months after the date of the previous standard
survey conducted under this subparagraph. The
statewide ®¢ average interval between standard
surveys of a nursing facility shall not exceed 12
months.

“(II) SeeciaL surveyS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be conducted
within 2 months of any change of ownership,
administration, management of a nursing facility,
or director of nursing in order to determine
whether the change has resulted in any decline in
the quality of care furnished in the facility.

“(B) EXTENDED SURVEYS.—

“(i) IN GENERAL.—Each nursing facility which is
found, under a standard survey, to have provided sub-
standard qualitf; of care shall be subject to an extended
survey. Any other facility may, at the Secretary's or
State’s discretion, be subject to such an extended
survey (or a partial extended survey).

“(ii) TimiNG.—The extended survey shall be con-
ducted immediately after the standard survey (or, if not
practical, not later than 2 weeks after the date of
completion of the standard survey).

“(iii) CoNTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality of
care and shall determine whether the facilitthas com-
plied with all the requirements described in subsections
(b), (c), and (d). Such review shall include an expansion
of the size of the sample of residents’ assessments
reviewed and a review of the staffing, of in-service
training, and, if appropriate, of contracts with consult-
ants,

“(iv) ConstrucrioN.—Nothing in this paragraph
shall be construed as requiring an extended or partial
extended survey as a prerequisite to imposing a sanc-
tion inst a facility under subsection (h) on the basis
of findings in a stan survey.

“(C) SurvEY PROTOCOL.—Standard and extended surveys
shall be conducted—

“(i) based upon a protocol which the Secretary has
developed, tested, ang validated by not later than Janu-
ary 1, 1990, and

(u) by mdnnduals, of a survey team, who meet such
minimum qualifications as the Secretary establishes by
not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the
Secretary of the Secretary’s responsibility) to conduct sur-
veys under this subsection.

5% Copy read “Statewide’".
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“(D) ConsisTENCY OF SURVEYS.—Each State shall imple-
ment programs to measure and reduce inconsistency in the
application of survey results among surveyors.

“(E) SURVEY TEAMS.—

“(i) IN GENERAL.—Surveys under this subsection shall
be conducted by a multidisciplinary team of profes-
sionals (including a registered professional nurse).

“(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A State
may not use as a member of a survey team under this
subsection an individual who is serving (or has served
within the previous 2 years) as a member of the staff of,
or as a consultant to, the facility surveyed respecting
compliance with the requirements of subsections (b), (¢),
and (d), or who has a personal or familial financial
interest in the facility being surveyed.

“(iii) TnJuNlNG.—’ﬁ'le Secretary shall provide for the
comprehensive training of State and Federal surveyors
in the conduct of standard and extended surveys under
this subsection, including the auditing of resident
assessments and plans of care. No individual shall
serve as a member of a survey team unless the individ-
ual has successfully completed a training and testing

rogram in survey and certification techniques that
been approved by the Secretary.
“(3) VALIDATION SURVEYS.—

“(A) IN GENERAL.—The Secretary shall conduct onsite
surveys of a representative sample of nursing facilities in
each State, within 2 months of the date of surveys con-
ducted under paragraph (2) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2). In conduct-
ing such surveys, the Secretary shall use the same surve
protocols as the State is required to use under paragrap
(2). If the State has determined that an individual nursing
facility meets the requirements of subsections (b), (c), and
(d), but the Secretary determines that the facility does not
meet such requirement.s, the Secretary’s determination as
to the facility’s noncompliance with such requirements is
binding and supersedes that of the State survey.

“(B) Score.—With respect to each State, the Secretary
shall conduct surveys under subparagraph (A) each year
with respect to at least 5 percent of the number of nursing
facilities surveyed by the State in the year, but in no case
less than 5 nursing facilities in the State.

“C) REDUCTION IN ADMINISTRATIVE COSTS FOR SUB-
STANDARD PERFORMANCE.—If the Secretary finds, on the
basis of such surveys, that a State has failed to perform
surveys as required under paragraph (2) or that a State's
survey and certification performance otherwise is not ade-
quate, the Secretary may provide for the training of survey
teams in the State and shall provide for a reduction of the
payment otherwise made to the State under section
1903(a}2XD) with respect to a quarter equal to 33 percent
multiplied by a fraction, the denominator of which is equal
to the total number of residents in nursing facilities sur-
veyed by the Secretary that quarter and the numerator of
which is equal to the total number of residents in nursing
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facilities which were found pursuant to such surveys to be
not in compliance with any of the requirements of subsec-
tions (b), (c), and (d). A State that is dissatisfied with the
Secretary’s findings under this subparagraph may obtain
reconsideration and review of the findings under section
1116 in the same manner as a State may seek reconsider-
ation and review under that section of the Secretary’s
determination under section 1116(aX1).

“(C) SPECIAL SURVEYS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a nursing
facility with any of the requirements of subsections (b), (c),
and (d), the Secretary may conduct a survey of the facility
and, on that basis, make independent and binding deter-
minations concerning the extent to which the nursing facil-
ity meets such requirements.

“(4) INVESTIGATION OF COMPLAINTS AND MONITORING NURSING
FACILITY COMPLIANCE.—Each State shall maintain procedures
and adequate staff to—

“(A) investigate complaints of violations of requirements
by nursing facilities, and

‘B) monitor, on-site, on a regular, as needed basis, a
nursing facility’s compliance with the requirements of
subsections (b), (c), and (d), if—

“(i) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

“(ii) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or

“(iii) the State has reason to question the compliance
of the facility with such requirements.

A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profes-
sionals) for the purpose of identifying, surveying, gathering and
preserving evidence, and carrying out appropriate enforcement
actions against chronically substandard nursing facilities.

“(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVITIES.—

“(A) PusrLic INFORMATION.—Each State, and the Sec-
retary, shall make available to the public—

“(i) information respecting all surveys and certifi-
cations made respecting nursing facilities, including
statements of deficiencies and plans of correction,

“/(ii) copies of cost reports of such facilities filed under
this title or under title XVIII,

“(iii) copies of statements of ownership under section
1124, and

“(iv) information disclosed under section 1126.

“(B) Norice T0 oMBUDSMAN.— Each State shall notify the
State long-term care ombudsman (established under section
307(a)12) of the Older Americans Act of 1965) of the State’s
findings of noncompliance with any of the requirements of
subsections (